118/98 18 December 1998

ITC IMPOSES £2M FINANCIAL PENALTY
FOR
“THE CONNECTION”

Members of the ITC have imposed a financial penalty of £2 million on Central
Independent Television plc (Central) for grave breaches of the Programme Code in the
documentary The Connection, made by Carlton UK Productions and broadcast by
Central on the ITV Network on 15 October 1996. Central, which has admitted the
breaches, has also been directed to broadcast an apology on the ITV network, the
terms of which must be agreed by the Commission. The ITC has made it clear to the
Board of Carlton Communications plc, the parent company of Central, that the
Commission had seriously considered whether Central’s licence should be shortened
and that they would have no hesitation in applying that sanction were Code breaches
of a similarly serious nature to be identified concerning any other programme.

In a statement on the issues raised by The Connection, Sir Robin Biggam, ITC
Chairman said: “The facts revealed even in the investigation instituted by Carlton
demonstrate that The Connection was not only comprehensively in breach of the ITC
Programme Code, but involved a wholesale breach of trust between programme-
makers and viewers. The programme set out with ambitious claims to demonstrate the
existence of a major new route for drug-running into the UK. But much of what was
offered as evidence used to substantiate this was fake. In relation to this major section
of the programme, little was as it seemed.

“The size of the financial penalty imposed by the ITC reflects the scale of the
programme’s ambition and the consequent degree of deception of viewers. The Board
of Carlton Communications plc should be in no doubt that such an unprecedented
breach of compliance must not be allowed to recur.
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“The ITC has been given assurances by Carlton that new procedures and personnel are
in place to prevent a repetition of such breaches of the Code. The Commission note
these. However, Carlton needs to consider further its mechanisms and culture, in so
far as they relate to the commissioning and production of documentary and current
affairs programming.”

Commenting on the wider implications of this case Sir Robin continued:

“This case demonstrates all too clearly that care is needed where filming, remote from
management supervision, is involved. The same applies where key personnel in a
production have little or no prior TV experience. The broadcasting industry has been
subject to a process of casualisation, with many fewer people employed on staff, and
more on a freelance basis. There are lessons here for all broadcasters, who must
ensure that the mistakes revealed in the implementation of our Code are not repeated.

“This particular incident must not discourage broadcasters from the objective of
providing high quality documentary programmes on international topics. Such current
affairs programming is not only fundamental to public service broadcasting, but is a
specific legislative requirement in relation to Channels 3, 4 and 5.”

The ITC also considered The Guardian’s allegations that publicity for a previous
Central documentary had made false claims as to the exclusivity of an interview with
President Castro of Cuba. No such claims were made in the programme or in on-
screen trailers. As the ITC Programme Code refers only to broadcast material, no
breach can have taken place. The ITC has no locus to intervene.

Notes for Editors:

l. Carlton’s response admitted breaches of the Code in ten of the eleven areas
cited by the ITC which are listed below. These related either to Code section
3.1, on respect for the truth, or to Code section 3.7, which refers to
reconstructions in factual programmes and the requirement to label them on
screen, or to both sections.

2. The eleven main areas of potential breaches of the ITC Programme Code,
were:

(1) the evidence for a new heroin route to the UK does not exist;
(1))  the programme-makers did not risk their lives in the manner claimed;
(iii)  the raid on a cartel leader’s house was a reconstruction;

(iv)  this cartel leader was not the person interviewed in the programme, and
the ‘secret location’ for the interview was the producer’s hotel bedroom;



)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

the person interviewed was in fact a retired bank cashier with low-level
drugs connections;

the drug-runners shown were acting the parts, and the ‘heroin’ shown
was sweets;

the drug-smuggling mission was not arranged by the cartel; the producer
paid for the ‘mule’s’ airline ticket;

the ‘mule’ was seen apparently boarding a plane in Colombia with a
destination of London, but in fact never left Colombia;

the second half of the flight sequence was in fact filmed six months later
and, contrary to claims, no drugs were being carried;

the mule did not get through customs and immigration at Heathrow, but
was detained and sent home;

the programme was unfair to a man in Manchester, whose home was
shown being raided for drugs.

The ITC found that the Code had been breached under ten of the eleven
headings above. The exception is item (ii1), where the ITC accepts the Carlton
panel’s conclusions that the raid was not reconstructed.

The only previous financial penalty imposed on a terrestrial licensee was
£500,000, which was imposed on Granada in 1994, following a series of Code
breaches for undue prominence in This Morning.

The proceeds of the financial penalty are paid to the Exchequer.
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in the film occurred at addresses other than However,

the Panel concludes tha PPropriate procedures and at
Carlton’s request mviewed both the rushes and
broadcast version € programme prior to transmission with the
purpose of, among other things, identifvins those people raided and what
happened to them afterwards. ﬂdid not draw attention to any
mistake: see paragraph 119. As to the measures taken to ensure
compliance with the ITC Code. Section 2.2(ii), see paragraph 197.

12. The current ITC Programme Code section on payments to eriminals
was not in force at the time of transmission. However, it is alleged
that payments were made to certain past or present criminals, and
we would welcome comments on this aspect,

The Panel believes that payments over and above the reimbursement of
€xpenses or compensation for inconvenience were made to achieve some
of the drug trafficker scenes in the programme but that these were not
authorised by Carlton: see paragraphs 110 to 112. The Panel also notes
that since it now appears that the participants were acting parts. no
payments were, in fact, made to criminals. So far as the fact-finding
team was a to establish, neither the loader nor the cartel number
three

13. Lastly, would you describe fully the internal compliance procedures .
that were applied to this programme prior to the transmission.

This aspect is dealt with in Part three of the Panel's report and in
particular paragraphs 181 to 205.

Part 4 of the Panel's report contains the Panel's recommendations about
measures that Carlton Television should take to improve its internal
compliance and supervisory arrangements for the future. Carlton
Television intends to adopt all these recommendations with immediate
effect.

Tt i,
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Net First: Inside Castros Cuba
CP018007-10 (CT943935-38

30

27.9 _

Next Tues/Tues/Tom/Ton

Net /Loc/Car

Js

SOUND

QFF TAPE VOICE OVER

This is a chance to see into a

forbidden world.

A world that time forgot.

Fidel Castrxo is the charismatic
leader of a left-wing government
against whom 2america has enforced
the longest economic blockade in
history..

Network First brings vyou unseen
footage of 1life in a proud but
embattled country.

Inside Castro’s Cuba

Tues/Ton at 10.40 on ITV.

Tues/Ton at 10.40 on Central.

Next Tues/Tues/Tom/Ton at 10.40 on

Carlton.
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PROGRAMME: Inside Castro’'s Cuba
CP/CT NO.: CP018011-13 CT943941-43
DURATION: 10

TX

DATE: 27.9

VERSION: Tues/Ton/Vogen/Tom/Next Tues
NET/LOC: Net/Loc/Car
DIRECTOR: J§

——

SOUND OFF TAPE VOICE QOVER

Why do the people of Cuba cling to

their ideals?

And why does America want to crush

them?

Inside Castro‘s Cuba

your Tuesday Network First at 10.40

on Central.

Next Tuesday‘s/ Tonight’s/
Tomorrow’s/ Tuesday’s Network First

at 10.40 on Carlton.
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PART ONE

PURPOSE, SCOPE AND METHOD OF THE INVESTIGATION

Introduction and main allegations against the programme

1. On 15th October 1996 the Central Television documentary ‘The Connection’
was screened as part of the ITV Network First series. It purported to describe how
heroin was smuggled from Colombia to Britain by a new route unknown to the
responsible authorities. Central Television was then and is now part of Carlton
Television. '

2. Events portrayed included the cultivation of poppy seeds; efforts by the
Colombian authorities to suppress the trade, including dangerous crop-spraying
missions over poppy fields and the destruction of a drugs laboratory in the
Colombian jungle; a Colombian police raid on the house of a suspected boss of the
notorious Cali Cartel; and a separate interview at an unknown location with a
masked man identified as the ‘number three’ in the gang (the Cartel number three)
and the same man being sought in the police raid.

3. The centrepiece of the programme purported to show sequences in which
one drugs trafficker (the packer) made up heroin in small capsules, or fingers, and
another trafficker (the loader) fed similar fingers to a third trafficker (the mule) who
swallowed them and carried them in his stomach to London, by way of Bogota. The
programme portrayed the mule’s journey by plane to London and gave the
impression that he had passed through customs and immigration at Heathrow
airport to complete his mission successfully.

4, The programme also showed various scenes of drug abusers in Britain
together with film of a police raid on suspected drug pushers and users in
Manchester. It contained interviews with various experts, including a senior
customs officer and a senior police officer, whose contributions added to the
apparent authority of the programme.

5. On 6th and 7th May 1998 The Guardian newspaper published a series of
allegations about the programme, describing it as “an elaborate fake” and disputing
its claims to have uncovered a new heroin route. In particular, The Guardian

alleged that:-

(i) the capsules swallowed by the mule did not contain heroin but were made
from small packs of mints;

(i)  the loader, mule and Cartel number three were paid to play parts and the
interview with the Cartel number three took place, not at an unknown
location, but in the producer’s room in the Melia Hotel in Pereira, Colombia;

(ili)  the journey from Colombia was not a continuous event but was filmed in
two stages six months apart;

(iv)  on the second stage of the journey to London the mule did not have any
heroin in his stomach and his airline ticket from Bogota to London was paid
for by the producer;
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and elsewhere, in some cases with the help of locally-based accredited journalists.
The team interviewed
in London; inspected the hotel room alleged to be the real location of
the interview with the Cartel number three; found and interviewed both the loader
and the Cartel number three in Colombia4; and found and interviewed the mule

Neither the loader nor the Cartel number three would agree to be interviewed
team unless paid to do so.

21. Neither the Panel nor the fact-finding team (unlike, for example, a Tribunal
of Inquiry set up under the Tribunal and Inquiries Act 1921) was able to require
interviewees to be cross-examined under oath - the traditional common law means
of establishing the truth about controversial issues of fact. The fact-finding team

] could - id —_guestion the programme-makers on the basis of The Guardian’s
and allegations but the value of that exercise (well though it was
performed) had inherent limitations compared with the full panoply of court
proceedings.

22, The process of investigating any controversial matter can be never-ending.
Whilst the Panel was not significantly impeded in its work by lack of either time or
of resources, it had to recognise that there were practical limits to what it might be
able to discover. The murky world of Colombian drugs trafficking does not offer
ready access to facts : in some cases what may or may not have happened cannot be
conclusively ascertained. The Pane! therefore had to take a view at a point in time
before it formulated its conclusions that it had been presented with as much
information as it was likely to obtain within a reasonable period.

23.  Having regard to the limitations described above, the Panel concluded that
the reports of the fact-finding team and the supporting material constituted a
satisfactory basis on which to base its conclusions. The fact-finding team was
familiar with the Panel's terms of reference and, as noted above, maintained a
dialogue with the Panel to ensure that it was exploring avenues which the Panel
thought potentially fruitful.

24. The Panel determined that it would treat the findings of primary fact made
by the fact-finding team in the same way as the Court of Appeal would treat the
findings of a judge at first instance, i.e. it would be entitled to depart from those
findings, but should make due allowance for the fact that it had not seen or heard at
first hand the persons who were interviewed by the fact-finding team. The Panel
did not in the event feel compelled to depart in any material way from those

4 The Panel is satisfied that the men interviewed for the investigation are those who appeared in
the programue. As the mule’s face was clearly seen in the film and the loader’s in the rushes
both could be identified by sight. This was not so with the Cartel number three because the
only film of him has his head and face almost totally covered. He was located for the
investigation by the loader. He was then interviewed by a member of the fact-finding team
who had also interviewed the mule, the loader and — and who judged his
testimony to be credible, especially as it was consistent in material ways with that of other
interviewees. The Panel has confidence in the judgment of this highly experienced
interviewer.
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findings of primary fact, nor, given the focus of the exercise, did the Panel ulﬁmatély
consider it necessary to conduct any interviews itself.

25.  The Panel had also to assess its approach to The Guardian's allegations about
the programme. It bore in mind that its mandate was not to verify or challenge The
Guardian's critique but to assess the programme independently; and that is what it
has done. The means by which this was done included reference to the compliance
obligations upon Carlton and the ITC's codified requirements. However this did not
entirely dispose of the question: upon whom did the burden of proof lie? The Panel
decided that for the purposes of the investigation the forensic concept of burden of
proof was inapposite. The Panel is not a court of law.> The Panel bears in mind that
no finding of fraud or gross impropriety ought to be made unless the evidence is of
sufficient cogency to justify it.6 Subject to that, the Panel has sought to ascertain
facts (or vouch for the fact-finding team’s ascertainment of facts) and on the basis of
those facts to determine whether a particular conclusion is more likely than not.

26. It would certainly not be fair to the programme-makers or supervisors to
. reach conclusions adverse to them without a sufficient substratum of evidence

which the Panel (or the fact-finding team) could try directly to assess: but the Panel
recognised that to reach a series of conclusions of "non-proven” would not help
Carlton or the ITC in their quest to discover what (if anything) went wrong in the
compilation or supervision of the programme.”

27.  In fact, it proved possible to reach conciusions as to the main questions
raised, albeit on the basis of evidence that was both less than complete and less than
completely tested, even if such conclusions must inevitably be more vulnerable to
attack than conclusions based on all relevant, strictly tested evidence. But where, for
the reasons set out above, the Panel lacks sufficient material to form any conclusion,
it says so.

28.  The dominant theme of The Guardian’s allegations is that the programme
was a fake: false in its essential elements and known by the producer to be false. The
Panel recognised at the outset that it could come to a conclusion as to falseness
without forming a conclusion as to fakery. In fact, the emphasis of the Panel
throughout was not only on whether the programme was false or faked but,
importantly, on whether the programme-makers could justify the programme.

29.  The Panel has also focused upon substantially the same issue as the
Windlesham/Rampton report into the Thames Television programme “Death on the
Rock”8; i.e. whether those involved in the making and broadcast of the programme
acted in good faith and professionally. For example, it was not for the Panel to
establish whether or not a new drugs trafficking route to Britain existed. The Panel’s
function was to establish whether the programme-makers (in asserting that it did)

5 Cf R. v. Local Commissionter for Administration ex p. Croydon BC [1989] 3 All ER 1033.
6 In Re H (Minors) [1996] 1 AC 563 per Lotd Nicholls at p.586
7 Lord Denning MR instructively analyses the competing considerations which arise in this

context at paragraphs 5-7 of his Profumo Report in 1963 (Cmnd 2152). He concluded (as does
the Panel) that it was appropriate to elevate the interests of justice to the individual above
those of resolving definitively all the issues, but he was conscious (as is the Panel) of the
potential sacrifice involved to the utility of the inquiry.

8 Faber and Faber 1989 (referred to in this report as “Windlesham/Rampton™)
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and their supervisors (in permitting the assertion to be made) carried out their work
conscientiously and with proper regard for the truth. At the level of the supervisors,
in particular, this is a satisfactory way in which to approach the question. The
relationship of Carlton and the programme-makers: meant (as the Panel has
perceived it) that Carlton executives could not be expected themselves to cross-check
each and every item of evidence which constituted the programme: their role was
supervisory, not creative. Accordingly, the issue which arises in relation to the
supervisors - i.e. were the steps they took sufficient to_ensure that the programme
was accurate, fair and impartial - does not require a judgment to be formed as to
whether the programme was in fact accurate.

30. Adopting the same approach towards the programme-makers, the Panel can
be comfortable with the conclusions it has reached as to the falseness of the
programme’s main premise, the falseness of key scenes in the programme and the
departure from appropriate standards by certain of the programme-makers.

31.  Whilst it has had to be more cautious in reaching its conclusions as to the
allegations concerning fakery on the part of — overall the
Panel believes that, within the boundaries of the evidence it was possible to gather,
it has travelled far enough and long enough to be sufficiently confident of the
particular conclusions which it has drawn and sufficiently convinced as to the

justification for abstaining from drawing other conclusions.
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PART TWO

THE PANEL’S FINDINGS ABOUT THE PROGRAMME

Introduction

32. The Guardian’s main allegations against the programme have been set out in
paragraphs 5 and 6 above. Whilst these allegations were the starting point of the
investigation, the Panel repeats that it saw its main function as being to establish
whether the programme-makers could justify the programme as a whole and its
constituent parts. The Panel’s starting point was to ask who knows, or claims to
know, the facts and to assess the credibility which could be attached to any
information they gave. It then categorised its findings as follows:-

what was false

what was not proven

what was true

who knew what was false or not proven

who ought to have known what was false or not proven

33.  The following key facts, which either the programme-makers have
acknowledged or the investigation has established, contradict the programme’s own
claims:

the mule's journey to London was filmed in two stages, several months apart;

the mule was not carrying drugs in his stomach on the flight from Bogota to
London;

the mule was stopped at Heathrow and returned to Colombia; and

the man interviewed was neither the 'number three' in the Cali Cartel nor the
man being sought in the Colombian police raid.

In view of these facts alone the Panel concludes that the programme should not have
been transmitted, or should not have been transmitted in the form it took.

34. Other important claims in the programme are more difficult to judge. The
Panel believes, however, on the balance of the evidence it has reviewed:

that - as they themselves claim - the mule, the loader, and the Cartel number
three were faking their roles when filmed; and

that the fingers swallowed by the mule before the first stage of the journey
(the flight from Pereira to Bogota) did not contain heroin and, accordingly,
that he was not, as claimed in the film, carrying 60 packets of heroin in his
stomach at any stage.
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interviewed for the investigation He said he acted the part for
money, t ave him some of the
money, for the swallowing sequence; that the loader and

the Cartel number three also acted_their parts for money: that all three were
recruited, directly or indirectly, by whom he had
known for years; and that they were told what to do by who, with

and the mule himself, had made up the questions and answers for the
Cartel number three's interview. .

42.  The mule also said that the fingers he was filmed swallowing did not contain
heroin, but mints (as reported in The Guardian on the basis of what it says he and
the loader told it). He said he and the loader had made the fingers for the filming;
they had filed the mints to make the fingers the right size; both knew in detail what
to do for the filming because so much of the operation of drugs trafficking is
common knowledge in Colombia and, what is more, they had friends who knew the
tricks of the trade.

43.  The mule also said he had not swallowed any drugs before the flight to
London: _told him what to do each time he was about to be filmed on the
aircraft. This included hiding food in a paper vomit bag in his jacket pocket to
distract attention from the fact that he was not eating, since on a real smuggling trip
a mule cannot eat or drink with drugs in his stomach.

44.  The loader also says that the swallowing sequence and T nces in
which he was directly involved were faked but asserts that did not
know them to be so: the mule, the loader himself and the Cartel number

tre sceres =t [N <<

and in return for payment from or on behalf of
ebeved was for the real thmi In summary, according to the loader

orchestrated the deception of y all three of the main characters.

45.  The Cartel number three supports the loader’s version of events, including
the deception of || He adds that ke agreed to play the part of the drugs

boss on condition that his identity would not be revealed for fear of reprisals from
real drugs traffickers; that h prepared him for the interview by

suggesting answers to the questi ided in advance by |jland that
the interview took place in oom at the Melia Hotel.

The Carte]
number three told the investigation that

ad stressed to him the
importance of giving a convincing performance so that would be fooled,

and that his preparations for the interview included rehearsals with friends (whom
he did not identify).

46. _must also know for certain whether the three central characters
were or were not acting a role . Her account to the investigation agrees in essential

with the mule’s story, although it is inconsistent on a number of details.?
#o arrange for actors to play the parts of the mule, the loader
and the Cartel number three; that he told them what to do; that they were paid to

act. The Panel noted, however, that there were occasions subsequent to filming

9 For example, d the mule’s accounts are inconsistent as to when and where
the mule first met as to the number of fingers the mule and the loader made; and
also as to whether knew about and paid for the false passport with which the

mule travelled to London on the second journey.
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when the mule and ould have ¢ cop their stories, for example
in relation to the allegation they made of complicity, an allegation
which is not supported by the loader or the Cartel numbyer three.

47.  Ather request met with Carlton regpresentatives on 9th October
1996, a few days before transmussion. At the meetingg she produced a nine-page
written statement (a statement not read by anyone durting the meeting) which was
concerned mainly with 2 complaint that she had not besen paid in full for her work
on the programme. But although her written statememt was primarily devoted to
* her money claim, it also included eight separate reféerences which bear on the
content of the programme or the conduct of the programme-makers. They.
encompass references to the 'fake’ mule, to the interview with the Cartel number
three taking place in the Melia Hotel (as distinct from the unknown location claimed
in the programme), to payments being made, and to the:mule being refused entry to
London. All these references in her statement are: made in passing, none is
prominent or made at length. Moreover, some off her written statement is
contradictory and inconsistent. She claims, for instance;, that in order to secure the
confidence of the drugs traffickers she put her own safety at risk by acting as a
hostage, a version of events notably not supported by, the account of either the
loader or the Cartel number three. However, the key refierences noted above would
have alerted the vigilant reader of the statement to: the need to subject the
programme to far greater scrutiny than it in fact received.

48.  In the discussion at the meeting (which covered allleged non-payment of her
fees), the Panel is satisfied that did not raise any of these points -
although she says that she did - and that she had abandoned her money claims by
the end of the meeting. The || - dence to the investigation
supports the Panel’s conclusion on this issue. Had she raiised any of the points, it is
inconceivable, in the Panel’s judgment, that none of those present would have
reacted to the points by pursuing them with her or by other means.

49, vigorously asserts the general veracity |
He says that he continues to
elieve that the mule, loader an artel number three were real drugs traffickers,

that the scenes in which they appeared were genuine and that the fingers swallowed
by the mule for the film contained heroin. A

50. However, he now acknowledges that the two part journey would have been
better not presented as one, that the mule probably did not have drugs in his
stomach on the London flight, that the mule was turned back at Heathrow, and that
the Cartel number three was not a member of the Cali Cartel. insists
that none of the traffickers was paid. He talks also of the angers he and
the rest of the team faced in making the film.

51.  Aspart of its deliberations, the Panel had to assess the credibility of the mai
witnesses - the mule, the loader, the Cartel number three,ﬂ
-- on the basis of the fact-finding team’s reports, written statements and
records of interviews.

person.

52,

The mule’s credibility is low. He is
t out in lies in the
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was swallowing and this casts doubt on how much (of whatever substance) the mule
actually swallowed.1® :

The programme said that when the mule was shown boarding a plane at Pereira his
destination was London.16

74. The claim that the mule went to London on the first occasion cannot be
accepted. The mule says he stayed briefly in Bogota before returning to his home
area. also sa

s he did not go to London. This is supported by the
loader. There 1 o record, R -

he left the country. Without drugs in his stomach, he had no reason to.

75.  Moreover, the rushes show that during his interview for the programme the
loader at one stage inadvertently refers to the mule’s destination as New York.
interrupts him and prompts him to refer to London instead. In his
interview for the investigation the loader said that ought the mule was
travelling to New York, not London, on the first journey. In the Panel’s view
ayhave pelieved that the mule was on this occasion bound for London
via New York but did not know and cannot substantiate the claim that he was
travelling to London. The Panel concludes that the claim was false.

The programme suggested that the man interviewed with his head and face covered was the
number three in the Cali Cartel, its financial controller.1?

76. This was false. The man was not on any view a member of the Cali Cartel, let
alone its financial controller. ([ llsays that the Cali Cartel is not one big
organisation, but is loosely made up of many smaller cartels. It is not led by a few
people, three or ﬁve big bosses: other cartels have bosses ;ust as b1g In this way, h.lS

15 As to the number of fingers swallowed by the mule, the transmission script states (at page 19)
“Every mule is a walking time bomb. This mule is no exception. If one of the 60 packets in his
gut bursts it will kill him.” The testimony reviewed by the Panel offers various accounts of
how many fingers were swallojwed, not all of which were filmed; from 8 (the loader and.-

B 2 or 13 0 s many as 20 (the mule). *he
mule swallowing 25 and then e probably saw him swallow about 35. There is no
corroborative evidence that 60 packets were swallowed. The rushes, which the Panel has
studied carefully on several oceasions, seem to show the mule swallowing at [east 23 fingers
and possibly as many as 25. (Qf course on no view could these be the same fingers as the mule
was allegedly carrying in his stomach on the flight to London). The Pane] does not regard the
apparent discrepancy between the evidence of the rushes and the loader’s evidence on this
point (even if the product of mendacity as distinct from memory failure) as seriously
undermining the reliability of the loader’s testimony on the central issues.

18 “Filming covertly, we will filr his trip from here to Heathrow as he attempts to outwit the
authorities. The mule’s trail begins in Pereira, Central Colombia”. (Transmission script, page
17).

17 “The Cali cartel was the first to.tzaffic in heroin as well as cocaine... The mansion of one of the

cartel leaders. As usual, he is mot at home. But for the first time the man they are trying to
catch has agreed to speak out albout the Cali cartel.... “I am the third member of the cartel. I have
many men under my command and I am the financial controller of the organisation” (Transmission
script, pages 2 and 3).
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programme-makers and officials with experience of drugs trafficking also found the
scenes convincing.

89. In the swallowing sequences, both the loader and the mule are very
believable. The loader seemed to be familiar with what he was doing. In his
separate interview for the programme his apparent knowledge of the trade and his
part in it also come across with considerable conviction.

90. Moreover, the mule is

He denies the claim attributed to him in The Guardian that it was his involvement in
the programme that prompted him to take up the trade.

91. The mule's therefore give firmer grounds for the
belief that the mule was

oreover, when filmed swallowing the fingers, on the car journey the next
day to Pereira airport, and (six months later) on the flight to London, he seemed to
know in detail what to do, how to behave and how to talk convincingly about the
trade. It would be a reasonable prima facie conclusion that he knew because he was

experienced.

J

92. Whe_met Carlton executives a few days before

the programme was broadcast, her comments may have been confusing and at times

difficult to follow , but her
ﬁ' i tence in support of her claim that she was underpaid, that

had been at great personal risk in making the programme, that she had
at times been frightened, and that her involvement in the programme put her own
safety at risk, came across clearly to those at the meeting.

93. There were similar pointers for the programme-makers as to the genuineness
of the programme, long before anyone cast doubt on its veracity. m
recalled comments b about how fnghtened he
and [ 2d been the Cartel number three. She also
described a telephone call from Colombia during one filming trip in

which he eiressed fears for his iersonal safei as a result of his work on the film. ||l

94. While the necessary implication of their alleged involvement in fakery is that
—Were laying a trail for a concocted story, on
the face of it their expressions of nervousness and fear were convincingly

spontaneous to those who observed them at the time.

95. The investigation was supplied with opinions by two people whose
experience in the detection and arrest of drugs traffickers is extensive and
respected -

They suggest the programme showed drugs trafficking as it actually happens.

22

-enjed the abusive condemnation attributed to him in The Guardian.
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PART THREE

THE PANEL’S FINDINGS ABOUT CARLTON'S COMPLIANCE
ARRANGEMENTS

The ITC Programme Codes

164. The Panel has considered the extent to which the programme conformed to
or breached aspects of the ITC Programme Codes and whether or not Carlton had
appropriate compliance procedures in place and the extent to which these were
followed. In this context the Panel considered both gemeral standards of conduct
and particular sections of the ITC Codes which appeared to have a bearing on the

programme.

165. The standards by which the programme is to be judged are set out by
common law; in the Broadcasting Act 1990; and in certain Codes promulgated by the

ITC.

166. There is, the Panel notes, a limit to the utility of laws or rules or codes. As
Windlesham/Rampton said in respect of unusual programmes (of which ‘The
Connection’ provides an example):

“The problem which arises in such cases cannot, ex hypothesis be resolved by
reference to established legal or conventional principles, but must in each case be a
matter of judgment for, in the first place, the journalists who make the programmes;
in the second place, for the company which employs them; and, lastly, for the
broadcasting authority.”

167.  The law relevant to this area is limited. The law of defamation provides a
check on the dissemination of damaging inaccuracies. The Courts benevolently
assume that responsible journalists will rely only on trustworthy sources. In
Attorney General v Mulholland; Attorney General v Foster [1963] 2 QB 477, which was
primarily concerned with the question of whether a journalist had a right to refuse to
disclose a source, Lord Denning MR stated that:

-,

“The newspapers had made these allegations. If they made them with a due sense of
responsibility (as befits a press which enjoys such freedom as ours) then they must
have based them on a trustworthy source. Heaven forbid that they should invent

them”. (Page 487).”

“... even if it was no invention, how was anyone to know that it was not the gossip of
some idler seeking to impress? It may be mere rumour unless the journalist shows
that he got it from a trustworthy source”. (Page 492).

168.  The ITC has published various versions of a Programme Code. The version
of the Code in operation at the relevant time was that dated Summer 1995. The
foreword to the Code explains that the ITC has drawn up a specific code in relation
to impartiality and a general code covering, inter alia, such matters concerning
standards and practice for programmes as the ITC considers appropriate. In its
present form the ITC Code postdate the programme: but its precepts are consistent
with the earlier version then in place.
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169. The Panel considered the sections of the Code set out below to be most
relevant to this investigation.

170.  The requirement of impartiality is dealt with in Section 3.1, which states that:

“Broadcasters licensed by the ITC are free to make programmes about any issues
they choose. This freedom is limited only by the obligations of fairness and a respect
for truth, two qualities which lie at the heart of impartial broadcasting.”

171, Section 3.7(i) deals with the use of dramatised “reconstructions” in factual
programmes, as follows:

“The use of dramatised ‘reconstructions’ in factual programmes is a legitimate
means of obtaining greater authenticity or verisimilitude, so long as it does not
distort reality.

Whenever a reconstruction is used in a documentary, current affairs or news
programme it should be labelled so that the viewer is not misled.”

172.  Section 3.8 deals with the conduct of interviews. It states, inter alia, that
interviewees should be made adequately aware of the format, subject matter and
purpose of the programme and also the way in which their contribution is likely to
- be used.

173.  For programmes dealing with political controversy or current public policy
interviewees should also be told the

“identity and intended role of other proposed participants in the programme”
but only where this is known.

174.  Section 3.8(i) deals with the editing of interviews: to the impartiality which
applies as well as to their conduct. It provides, inter alia, that:

“Editing to shorten recorded interviews must not distort or misrepresent the known
views of the interviewee”.

175.  Section 2.2(ii) deals with filming on police operations and the need to respect
the rights of members of the public who might appear in the film. Before
- transmission reference should be made to the Licensee’s most senior programme
executive.

176.  Section 2.4 deals with secret filming by the use of hidden microphones and
cameras. In order to record material in such circumstances consent must be sought
from the Licensee’s most senior programme executive. Such consent is also required
- in order to transmit the material recorded.

177.  Section 5.1 deals with interviews with criminals. Careful consideration must
be given to whether or not such an interview is justified in the public interest and
any programune item which could reasonably be said to encourage or incite crime or
lead to disorder is unacceptablie. The ITC Code presently in force and issued in
January 1998 provides at Sectiom 5.2 that no payments should be made to a criminal
whose sentence has not been completed; former criminals should not be paid for
interviews about their crimes wniess an important public interest is served; and no
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payments should be made to individuals (convicted or nost) for interviews about acts
committed by them of a seriously anti-social nature, wnless an important public

interest is served.

178.  Section 5.4 of the Code (Summer 1995 edition}j covers demonstrations of
criminal techniques in programmes dealing with criminall activities and provides:

“...there may be a conflict between the demands of aczurate realism and the risk of
unintentionally assisting the criminally inclined. Cameful thought should be given
and, where appropriate, advice taken from the police, beffore items are included which
give detailed information about criminal methods and techniques...Similar caution is _
needed in the representation of police techniques of crimme prevention and detection.”

179.  Section 5.5 deals with relations with the police and;provides, inter alia, that:

“Where programme-makers are invited to film official pulice operations (e.g. a drugs
raid) care should be taken o ensure that editoriall control remains with the
programme company and that any filming of members of the public is undertaken
with due regard fo the requirements for privacy.”

180.  Section 5.9 deals with drugs, drug addiction and their effect and provides
that although they are vatid subjects for television programmes, care should be
taken to avoid any impression that drugs are a normal feature in British society.

Internal compliance procedures
181.  The commentary on Section 3 of the ITC Code states that:

“le) It is the responsibility of licensees to ensure that relevant employees and
programme-makers, whether independent or on the staff, observe the provisions of
the Code.”

182.  Central’'s Programme Compliance Procedures Guide (the Guide) dated
February 1994 is the main compliance document which was in force at the relevant
time. It was supplemented by further guidelines described below. It was
distributed widely to programme-makers and executives.

Ll

183.  The General Requirements section of the Guide states that Section 6 of the
Broadcasting Act, which sets out general requirements as to the provision of licensed
services and the ITC’s responsibility for drawing up codes of practice, has to be
complied with and Section 6(1) is set out in full.

184.  Part2 of the Guide provides a detailed summary of each section of the ITC
Programme Code and describes the procedures to be followed in order to comply
with each section and details who is responsible for compliance. For the most part
each producer/director/news editor/editor and Independent Producer is
responsible for compliance. He should refer any doubts to the Relevant Programme
Controller, who in turn should refer any doubts to the Designated Compliance
Officer . The Relevant Programme Controller is also under a duty to satisfy himself
that the Programme and Broadcasting Standards Codes are complied with.

185.  Part 3 deals with script and programume clearance: all programmes made for
Centra] are to comply with these provisions. Programme-makers are required to
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bureaucratic and might stifle good programme-making, when the objective should
be to sustain good programme-making. They could shift responsibility away from
where it must lie: with the programme-maker and the executive producer. At the
same time the Panel knows that it is not possible to rely wholly on individual
judgments about whether certain kinds of programmes need special scrutiny before
they are broadcast. In the case of ‘The Connection’ the stipulated procedures were
largely observed, including referral upwards but, in the event, ineffectively.

213.  The Panel believes, however, that there should be 'arrangements which:

(i) highlight, at the commissioning stage, certain programmes as likely to need
extra scrutiny; and

(ii)  require such programmes to be subject, before they are broadcast, to the
discipline of intensive journalistic challenge, by experienced people not
directly connected with the making of the programme.

214.  Such a Yflashing light” mechanism should set in train a sequence of events
designed to prevent programmes like ‘The Connection’ being broadcast without
adequate prior challenge.

215. To put this into effect, Carlton should introduce new internal guidance
procedures which urge the need to continue to make bold programmes but at the
same time re-emphasise that the highest standards of professionalism and accuracy
are pre-eminent responsibilities of everyone involved in factual broadcasting. No
programme of an investigative nature should be broadcast unless the executive
producer has satisfied the head of factual programmes and Director of Programmes
on these matters.

216. These new guidelines should embrace the following points:

(i) At the commissioning stage any proposed documentary should be discussed
between the executive producer, the head of factual programmes and the
Director of Programmes to determine whether it is likely to involve special
challenges or deal with sensitive subjects. If so then the programme should
be highlighted as requiring a special scrutiny at all stages. This should
include careful analysis of the initial thesis, close monitoring of the pre-
production research, and detailed review during post-production and well
before broadcast. If there is doubt at any early stage as to whether a
particular programme is to require special scrutiny, those responsible should
include it. At all times it should be emphasised that the process is designed
to strengthen programmes by exposing them to experienced attention.

(i)  Itisnot practical to define in advance every circumstance in which a flashing
light would be appropriate. Certain features should, though, always alert the

Director of Programmes to the need for special care. These include, by way .

of example:
(a) anintention to carry out secret filming;
(b) a likely reliance upon disguised interviewees;

(c) alikely drawing (to a significant extent) upon anonymous sources;
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(iii)

(iv)

(v)

217.

(d) filming of criminal activity and/or interviews with criminals (where
there is an obligation to scrutinise their mmotivation in agreeing to be
filmed);

(e) cases where payments to participants are: contemplated (where there
is an obligation to scrutinise and record any such payments).

Where any such feature is present in a prograrnme which is to be filmed
overseas the risks are increased because supervisors will necessarily be less
familiar with the general context. In such cases the Director of Programmes
should, from the outset, place such a programme in a special category and
satisfy himself that the programme is being carefully monitored throughout
its production. As part of this process of monitoring the Director of
Programmes should indicate, in advance of filming, the extent to which he or
the head of factual programmes will need to be consulted before particular
scenes are shot. When this is not feasible, such scenes should be referred to
the Director of Programmes as soon as possible after shooting and well
before post-production.

The special scrutiny at the post-production stage should take the form of a
meeting or meetings chaired by the Director of Programmes. It should be
attended by the executive or series producer, the producer, principal
researchers, and the compliance officer. The Director of Programmes may
involve a senior journalist in the company who is not associated with the
programme. The meeting should view all relevant programme material
including the text of any narration and will examine most closely:

(a) the provenance of source material
(b) the extent of any uncorroborated claims
(c) the means by which facts and pictures were obtained

(d) the extent to which the producer can convincingly stand behind the
programme.

Any changes in the structure or content of the programme, or any further
inquiries called for as a resuit of their review must be made to the satisfaction
of Director of Programmes or head of factual programmes before the
programme may be broadcast.

The Director of Programmes must be personally satisfied that adequate
resources of time and people needed for these arrangements are in place.

At least once a year the Chief Executive of the company must arrange a
review to establish that these procedures are being fully complied with and
report the outcome to the Board.

These measures should establish that insistence on the highest standards

comes from the top of the programme-making department and that producers and
executive producers must expect to give a full justification of their work before it

may be broadcast.
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218.  The Panel cannot stress too much that all the rules in the world will not make
good programmes. Integrity, experience and talent are essential. When they come
together in a good programme, they will be fully supported rather than undermined
by the process of scrutiny.
























