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Statement: Delivering the broadband universal service

1. Overview

We want people across the whole of the UK to be able to access better broadband and mobile
services, so everyone can benefit from the services they deliver. That means encouraging
investment in improved networks and making sure that the coverage of networks extends as far as
possible - even to the hardest to reach places.

In March 2018, the Government introduced legislation for a broadband ‘universal service obligation’
(USO), to give homes and businesses the right to request a decent and affordable broadband
connection. We welcome the introduction of the USO, which is an important building block to
improving access to broadband services across the UK. We have worked swiftly to implement it, so
people can request a connection and receive these services as soon as possible.

We are now designating BT and KCOM as the Universal Service Providers and setting conditions that
will apply to them as they deliver USO connections and services.

What we have decided —in brief

BT and KCOM are designated as Universal Service Providers. They will be responsible for taking
requests for USO connections and building the necessary infrastructure to deliver them within a
reasonable timeframe. KCOM will be the Universal Service Provider for the Hull Area, and BT will
cover the rest of the UK.

People who cannot access a decent, affordable broadband service, can request a USO connection.
A ‘decent’ connection is currently defined by the Government as capable of delivering download
speeds of at least 10Mbit/s and upload speeds of at least 1Mbit/s.

Universal Service Providers will have 30 days to check and confirm whether someone is eligible. To
do this, they will check that the consumer’s location:

e isahome or business;
e has no access to existing decent, affordable broadband;
o will not be covered by a public scheme in the next 12 months; and

e will not cost more than £3,400 to connect (as set in the legislation). Where the cost is more than
£3,400, people will have the choice to pay the excess costs of installing a USO connection or use
an alternative technology, such as satellite, outside the USO scheme.

e People who only have access to a service priced over £45 per month? will also have the right to
request a USO connection.

Universal Service Providers will be subject to challenging network build targets. BT must deliver
every USO connection as quickly as possible and deliver at least 80% of connections within 12
months, 95% within 18 months, and 99% within 24 months of the confirmed USO order. KCOM must
deliver a USO connection as quickly as possible and no later than 12 months after someone places
their order, unless there are exceptional circumstances that make it more difficult.
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USO customers will pay the same prices as the rest of the UK. Universal Service Providers must
offer connections and services at the same prices as equivalent services they offer to non-USO
customers. BT has also committed to offering at least one broadband connection and service that
meets the USO specification at no more than £45 per month.2 This provides a further affordability

safeguard for BT customers, including those with broadband via a fixed wireless access service.

USO customers will receive the same quality of service as non-USO customers. The Universal
Service Providers must establish a USO complaints handling procedure and USO customers will have
free access to an Ofcom-approved Alternative Dispute Resolution scheme.

Universal Service Providers must report on performance and keep records. This is to help monitor

compliance with the conditions, and to allow any claim for funds to be properly audited.

People will be able to request a USO connection from 20 March 2020. This is to allow Universal
Service Providers to make changes to their systems and processes and prepare for building
connections.

Background
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1.2

1.3

14

Decent broadband is now an essential service. It needs to be available to people across the
whole of the UK —including both urban and rural communities.

The estimated number of premises that cannot receive decent broadband is falling, but
around 600,000 premises, or 2%, still cannot get a decent connection. With availability of
higher-speed broadband improving, and through continued rollout of fixed technologies
and better quality fixed wireless services, this number is set to fall further.

Ofcom is responsible for implementing the USO to help the remaining homes and
businesses without access to decent broadband. In this role, our primary objectives have
been to:

e deliver the USO as quickly as possible, so consumers benefit as soon as possible;

e ensure any designated provider can deliver services that meet the USO requirements;
and

e ensure the cost of delivery, and therefore impact on industry and consumers, is
minimised.

In June 2018, we invited expressions of interest in being designated either on a national or
regional basis. In September 2018, we consulted on draft designation regulations and
proposed that direct designation is the quickest and most effective process to determine

1 Adjusted for CPI inflation
2 Adjusted for CPI inflation
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1.5

who should be the Universal Service Providers. Over the course of autumn 2018 we
assessed eight expressions of interest in being a Universal Service Provider.3

In December 2018, we proposed to designate BT and KCOM and we consulted on
obligations to apply to the Universal Service Providers. We received a range of responses
to this consultation. They were from the prospective Universal Service Providers, other
communications providers, consumer bodies, advocacy groups, industry bodies, other
organisations and individuals. Respondents were broadly supportive of our proposals.
However, some concerns were raised by providers, particularly about the proposed
delivery timescales and implementation period, and the pricing and affordability proposals.

Our decision

1.6

1.7

1.8

1.9

Having carefully considered comments on our proposals, we have decided to designate BT
and KCOM as the Universal Service Providers and impose conditions on them to ensure
everyone can access decent, affordable broadband services within a reasonable timeframe
and receive services as good as those available elsewhere in the UK.

We have made some modifications to our December 2018 proposals to take account of
comments received. Specifically, we have amended our approach to delivery timescales set
on BT to a more targeted set of requirements that reflects the time it takes to connect
premises in challenging locations and achieves our overarching objective to deliver the
USO as quickly as possible, so consumers benefit as soon as possible. These targets provide
greater clarity about when premises are likely to be connected and are likely to result in a
greater proportion of premises being connected within reasonable timeframes.

To ensure the affordability of the USO, we are requiring uniform pricing so customers in
USO areas pay no more than customers in other areas for an equivalent service. However,
we have decided that a safeguard cap on USO connections and services is not necessary to
ensure affordability since most prices are currently affordable. BT has committed to
provide services at no more than £45 per month in line with the safeguard cap we
proposed in the December 2018 consultation. We will review the prices and the
affordability of broadband services on an ongoing basis and we will implement a safeguard
cap in the future if it should prove necessary.

We will consult on funding regulations in Autumn 2019. This consultation will cover the
procedures for any compensation that the Universal Service Providers may claim for
delivering the USO and information on how a compensation fund would operate (such as
who would contribute and in what proportions, and how funds would be collected and
distributed). We expect to publish a statement bringing these regulations into force by
early 2020.

3 The 8 providers that expressed an interest in being a Universal Service Provider were Airband, Bentley Walker, Broadway
Partners, BT, Hyperoptic, KCOM, Quickline and Viasat.
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2. Introduction and framework for
implementing the broadband universal
service

Introduction

2.1 In March 2018, the Government finalised the terms of a new universal service obligation
(“USQ”) by issuing secondary legislation (“the Order”)4 to introduce a USO for broadband
connections and services. The Order states that affordable broadband connections and
services must be provided throughout the UK with a download speed of at least 10
megabits per second (Mbit/s) and other specified technical characteristics.s

2.2 The Order followed the Government’s stated intention to introduce a USO in November
2015 where it acknowledged the growing importance of broadband as an essential service,
in line with other basic services such as water and electricity. To inform its design of the
USO, in March 2016 the Government asked Ofcom to provide technical advice on several
aspects of the USO.

2.3 The technical specification in the Order aims to ensure that consumers can use the digital
communications they need today, but it may have to increase over time to meet rising
consumer expectations and demands. The Digital Economy Act 2017 includes an automatic
review of the USO to ensure it remains relevant.s

2.4 The USO will apply to the whole of the UK and is intended to help fill the gap left by
existing broadband rollout programmes, including both commercial and publicly-funded
programmes. It will act as an important digital safety net for people who might otherwise
get left behind by ensuring every household and business will have the right to request a
decent broadband connection and service. The USO aims to improve broadband coverage
to households and businesses in hard to reach areas and it is an important building block to
improving access to broadband services across the whole of the UK, which is an important
objective of Ofcom’s ongoing work.”

4 The Electronic Communications (Universal Service) (Broadband) Order came into force on 23 April 2018.

5 The technical specification of the USO include download sync speed of at least 10 megabits per second; an upload sync
speed of at least 1 megabit per second; a contention ratio of no higher than 50:1; latency which is capable of allowing the
end-user to make and receive voice calls over the connection effectively; and the capability to allow data usage of at least
100 gigabytes per month. DCMS provide information about these specific characteristics in A new broadband Universal
Service Obligation: Government’s response to consultation on design, Section 3.

6 |t stipulates that the technical specification of the USO must be reviewed when at least 75% of premises in the UK
subscribe to a broadband service that provides a download speed of at least 30Mbit/s.

7 Ofcom, 2019. Ofcom’s Annual Plan 2019/20.



http://www.legislation.gov.uk/uksi/2018/445/contents/made
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/695121/USO_consultation_government_response_28_March.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/695121/USO_consultation_government_response_28_March.pdf
https://www.ofcom.org.uk/consultations-and-statements/category-1/annual-plan-2019-20
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2.5 As explained in more detail below, our role is to implement the Government’s Order. In
this document, we set out how we are fulfilling this role, specifically, that we are
designating BT and KCOM as the Universal Service Providers and imposing the universal
service conditions that will apply to them.

Our work to date

2.6 In June 2018, we published our Implementing the Broadband Universal Service Obligation:
Requests for expressions of interest (“the June 2018 document”).® We set out our
objectives for implementing the USO, explaining that our approach must, above all, serve
the interests of consumers.

2.7 We explained how we would designate the Universal Service Provider(s) and provided an
early indication of the obligations and expectations we would place on these provider(s).
We explained that the framework for funding a USO is set out in the Universal Service
Directive and operates on the basis that the USO should be cost neutral for the Universal
Service Provider(s), leaving it without a cost advantage or disadvantage from delivering the
USO.° We invited interested stakeholders to express interest in being designated as a
Universal Service Provider, either on a national or sub-national basis.

2.8 In September 2018, we published Implementing the Broadband Universal Service
Obligation: Consultation on designation regulations (“the September 2018 consultation”).10
Following consideration of the relevant expressions of interest and responses to the June
2018 document, we consulted on a proposal to proceed with a direct designation
approach, including the draft designation regulations that would support this approach.

2.9 Following our September 2018 consultation, we made The Electronic Communications
(Universal Service) Regulations 2018 in December 2018 setting out the direct designation
process by which providers will be designated.

2.10 In December 2018, we also published Delivering the Broadband Universal Service:
Proposals for designating providers and applying conditions (“the December 2018
consultation”).it We explained our assessment of the eight expressions of interest we
received in being a Universal Service Provider which led us to propose to designate BT and
KCOM to deliver the USO. We also made proposals on a set of obligations to apply to the
Universal Service Providers to ensure consumers get access to a decent, affordable

8 Ofcom, June 2018. Implementing the Broadband Universal Service Obligation: request for expressions of interest in
serving as Universal Service Provider for broadband.

9 Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal service and users’
rights relating to electronic communications networks and services as amended by Directive 2009/136/EC.

10 Ofcom, September 2018. Implementing the Broadband Universal Service Obligation: consultation on designation
requlations.

11 Ofcom, December 2018. Delivering the Broadband Universal Service: Proposals for designating providers and applying
conditions.



https://www.ofcom.org.uk/__data/assets/pdf_file/0013/115042/implementing-broadband-uso.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0013/115042/implementing-broadband-uso.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32002L0022
https://www.ofcom.org.uk/consultations-and-statements/category-3/implementing-broadband-universal-service-obligation
https://www.ofcom.org.uk/consultations-and-statements/category-3/implementing-broadband-universal-service-obligation
https://www.ofcom.org.uk/consultations-and-statements/category-1/delivering-broadband-universal-service
https://www.ofcom.org.uk/consultations-and-statements/category-1/delivering-broadband-universal-service
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broadband service within a reasonable timeframe and have confidence they will receive a
service as good as customers elsewhere in the UK.

Our primary objectives

211

2.12

We are working to help introduce the universal service as efficiently and quickly as possible
for the benefit of consumers who currently do not have access to decent and affordable
broadband connections. Therefore, our primary objectives in delivering the USO under the
Communications Act 2003 (“the Act”) are to:

a) deliver the broadband universal service quickly so that consumers benefit as soon as
possible;

b) ensure that a designated provider can deliver services that meet the specification; and

c) ensure the cost of delivery, and therefore impact on industry and consumers, is
minimised.

We have taken account of these objectives when making our decisions as we explain
throughout this document. In the rest of this section, we explain the legislative basis for
the Order and the framework which applies to our implementation of it.

Statutory scheme and Ofcom’s role

Broadband Universal Service Order

213

2.14

The requirement to secure universal service in the UK currently derives from the Universal
Service Directive.12 Universal service means the provision of a defined minimum set of
services to everyone on request and at an affordable price.:3 The rationale for a universal
service is to act as a safety net where market forces alone do not deliver affordable access
to a minimum set of communications services, in order to prevent social and economic
disadvantage. Accordingly, Article 3(1) of the Universal Service Directive requires Member
States to ensure that the USO services are made available at the quality specified to all
end-users in their territory, independently of geographical location, and, in the light of
specific national conditions, at an affordable price.

The Universal Service Directive has been implemented into UK law through the Act and
secondary legislation. In the UK, the scope of the universal service, specifying the minimum

12 Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal service and users’

rights relating to electronic communications networks and services as amended by Directive 2009/136/EC.

13 Recital 4 of the Universal Service Directive. Following publication of the December 2018 consultation, on 11 December
2018 the European Electronic Communications Code (“the Code”) was adopted. Article 125 of the Code repeals (among
others) the Universal Service Directive with effect from 21 December 2020. The provisions of the Universal Service
Directive relating to the universal service have been replaced in the Code by Articles 84 to 92 and recitals 210 to 245. If the
Code is implemented into the UK’s law, we will consider whether any modifications to the universal service conditions may
be appropriate in light of the amended legislation.


https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32002L0022
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set of services that must be provided to secure compliance with the Universal Service
Directive, is determined by the Secretary of State by making an order under section 65 of
the Act. The Digital Economy Act 2017 introduced legislative amendments to section 65 of
the Act which allow for the inclusion of broadband connections and services in a universal
service order.1

2.15 In March 2018, the Secretary of State made the Order to extend the universal service to
broadband connections and services.¢ The Explanatory Note to the Order sets out that this
is an instrument that the Government has implemented to discharge the UK’s obligations
under Article 3(1) of the Universal Service Directive in respect of the availability of
broadband services at an affordable price. Accordingly, the Order sets out eligibility criteria
which determine the circumstances under which an end-user has the right to request an
affordable broadband connection and service as described in the Order.?’ It provides that
prospective end-users of such connections and services, who are either consumers or
businesses, will have the right to request them in the following circumstances:

a) where the affordable broadband connection and service that meet the description in
the Order are not already available to their location;

b) where such a connection and service will not be provided to their location by a
publicly-funded rollout scheme in the next year; and

c) where the cost of such a connection is less than £3,400 (excluding VAT). Where the
costs are higher than this amount, consumers and businesses will be able to receive
the connection and service if they pay the additional costs over this amount.

2.16 The Order also contains guidance to Ofcom on matters concerning the costs and prices of
the broadband universal service which requires Ofcom to ensure that:

a) in calculating the cost of providing a broadband connection to a particular location, due
account is taken of the extent to which the cost may be shared between multiple
locations; and

14 See the inserted sub-section 65(2B) of the Act.

15 Any order in respect of broadband connections and services must specify the minimum download speed that must be
provided by those connections and services; and the speed so specified must be at least 10 megabits per second.

16 1n 2003, the Secretary of State also made an Order under section 65, the Electronic Communications (Universal Service)
Order 2003 ("the 2003 Order").1® The 2003 Order set out that publicly available telephone services and other specified
services (together “the telephony universal service”) must be provided, made available or supplied throughout the UK.
Ofcom implemented the 2003 Order by designating KCOM and BT as the Universal Service Providers to deliver the
telephony universal service in the Hull Area and the rest of the UK respectively. This is set out in

the Notification of the Designation of BT and KCOM as Universal Service Providers and the imposition of the specific
universal service conditions.

17 A number of respondents to our December 2018 consultation commented on our reading of the Order in relation to the
eligibility threshold. We discuss these at Section 5 of this statement.



https://www.ofcom.org.uk/phones-telecoms-and-internet/information-for-industry/telecoms-competition-regulation/general-conditions-of-entitlement/universal-service-obligation
https://www.ofcom.org.uk/phones-telecoms-and-internet/information-for-industry/telecoms-competition-regulation/general-conditions-of-entitlement/universal-service-obligation
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b) the broadband connections and services are provided at prices that are affordable; and
uniform throughout the UK, unless Ofcom has determined that there is clear
justification for not doing so.'®

Ofcom’s role

2.17 Ofcom’s role is to implement the Order to secure, as far as practicable, the universal
service.? In doing so, Ofcom must designate providers who will act as Universal Service
Provider(s) and be subject to universal service conditions which set out how the provision
of the universal service is to be achieved.

Designation process

2.18 Under section 66(1) of the Act, before designating any provider(s) as Universal Service
Provider(s), we are required to make regulations setting out the process by which
provider(s) will be designated.

2.19 The procedure set out in the regulations must be one which appears to us to be:
a) efficient, objective and transparent; and

b) not to involve, or to tend to give rise to, any undue discrimination against any person
or description of persons.

2.20 In December 2018, we decided that the direct designation approach was the most
appropriate because in our view it met all of the requirements under section 66 of the Act
and was the most likely to effectively meet our duties under the Act, including one of our
primary objectives of delivering the broadband universal service as quickly as possible for
the benefit of consumers. We therefore made The Electronic Communications (Universal
Service) Regulations 2018 setting out the direct designation process by which providers will
be designated.z

Designation of the Universal Service Providers

2.21 We must select provider(s) to act as Universal Service Provider(s) in accordance with the
procedure set out in the 2018 Designation Regulations. In Section 4, we set out the process
we have undertaken, in accordance with the procedure set out in the 2018 Designation
Regulations, in order to conclude on the providers who we consider to be best placed to
deliver the broadband universal service for the benefit of consumers.

18 paragraphs 1 and 2 of Schedule 2 of the Order.

19 Section 66 of the Act, Regulation 4(1) of The Electronic Communications (Universal Service) Regulations 2003 and
Regulation 3(1) of The Electronic Communications (Universal Service) Regulations 2018 (“the 2018 Designation
Regulations”).

20 Sections 66 and 67 of the Act.

21 Ofcom, December 2018. Delivering the Broadband Universal Service: Proposals for designating providers and applying
conditions, Annex 5.



https://www.ofcom.org.uk/consultations-and-statements/category-1/delivering-broadband-universal-service
https://www.ofcom.org.uk/consultations-and-statements/category-1/delivering-broadband-universal-service
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Universal service conditions

2.22

2.23

2.24

2.25

2.26

To secure the provision of the broadband universal service specified in the Order, Ofcom
must exercise its powers under sections 45 and 67 of the Act to set universal service
conditions on the Universal Service Providers.2

We have discretion to set the conditions we consider appropriate to ensure that the Order
is implemented properly and effectively, but in doing so we must have regard to any
guidance set out in the Order made by the Secretary of State.z

We must ensure that the universal service conditions include an obligation on Universal
Service Providers requiring them to publish information about their performance in
complying with those conditions and we may require that this information is
independently audited and that the costs of such audit are met by the Universal Service
Providers.2* We may also impose performance targets on the Universal Service Providers
with respect to any obligations set out in universal service conditions.s We must also
include a requirement securing that the terms on which a person is provided with a
broadband universal service do not require them to pay any amount relating to an
unnecessary additional service.?

We can only set universal service conditions where we are satisfied that the conditions are:

a) objectively justifiable in relation to the networks, services, facilities, apparatus or
directories to which they relate;

b) not unduly discriminatory against particular persons or against a particular description
of persons;

c) proportionate to what they are intended to achieve; and
d) transparent in relation to what they are intended to achieve.?

Having received responses to the detailed proposals set out in the December 2018
consultation, and in light of stakeholder comments and our further work, we have
determined the scope and specifications of the obligations which we have decided to
impose on the Universal Service Providers. We set these out at sections 5 to 10 of this
document and explain how our decisions meet the above legal tests.

22 |In accordance with section 45(10)(a) and (b) of the Act, Ofcom’s power to set a universal service condition includes the
power to impose (among other things): (i) a requirement to comply with such directions with respect to the matters to
which the condition relates; and (ii) an obligation with respect to those matters that is framed by reference to, or is
conditional upon, the giving of a consent or of an approval. The substantive and procedural requirements which Ofcom
must comply with when giving directions, approvals and consent are set out in sections 49, 49A, 49B and 49C of the Act,
including the legal tests set out in section 49(2).

23 Section 67(8) of the Act.

24 Section 67(5) of the Act.

25 Section 67(7) of the Act.

26 Section 68(3) of the Act.

27 Section 47(2) of the Act.

10
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2.27

The Universal Service Providers will be required to comply with the regulatory obligations
which are imposed in the universal service conditions. If we have evidence which suggests
that a Universal Service Provider may not be complying with one or more of its regulatory
obligations, we will consider taking enforcement action. In this situation, we would take
into account all the relevant factors, including the risk of consumer harm arising from the
alleged conduct, and any reasons for the failure to comply with the relevant obligations
before deciding on the appropriate action to take.

Ofcom’s duties

2.28

2.29

In addition to the statutory requirements and legal tests set out above, in fulfilling our role
under the legislation in respect of the implementation of the Order, we must have regard
to our duties under the Act. In particular, we must consider our principal duty to further
the interests of citizens in relation to communications matters and the interests of
consumers in relevant markets, where appropriate by promoting competition.2s

We must also act in accordance with the six Community requirements of which the
following appear particularly relevant:

a) promoting the interests of all EU citizens; and

b) carrying out our functions in a manner which, as far as practicable, does not favour one
form of network, communications service or associated facility; or one means of
providing or making available such a network, service or facility.

Procedural requirements

2.30

Funding

231

2.32

Having considered carefully the consultation responses received in response to the
December 2018 consultation and made modifications which appear appropriate to us in
light of these comments, we are notifying today a final statement to the European
Commission in accordance with sections 48C2° and 66(8) of the Act. This statement sets out
our decisions in respect of the designation and universal service conditions and our
reasons for those measures.

The framework applicable to funding of the universal service operates on the principle that
the universal service should be cost neutral for the Universal Service Providers, i.e. the
Universal Service Providers should not have a cost advantage or disadvantage from
delivering the universal service.

The Universal Service Directive and the Act establish the following key funding principles.

28 Section 3(1) of the Act.

29 The requirements to conduct an EU consultation contained in section 48B of the Act do not apply to decisions to impose
universal service conditions because those conditions do not meet the cumulative criteria set out in section 150A to
constitute proposals of EU significance.

11
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2.33

2.34

b)

c)

d)

Only the net cost of providing the universal service (i.e. net of any direct and indirect
benefits) that we decide is an unfair burden on the Universal Service Provider can be
compensated. We consider that it is the responsibility of the Universal Service Provider
in the first instance to submit a calculation of its net costs to Ofcom and explain why it
considers such net costs amount to an unfair burden. It will also need to demonstrate
that the costs incurred in providing connections to meet the technical specification of
the universal service were efficient.

We will review the submitted net cost calculation (including conducting an audit of the
costs) and consider whether this represents an unfair burden on the Universal Service
Provider.

If an unfair net cost burden exists, we are required to establish an industry fund to
compensate the Universal Service Provider, including deciding which operators should
contribute to it, in accordance with the principles of transparency, least market
distortion, non-discrimination and proportionality.

Compensation from an industry fund occurs retrospectively and may only cover the
unfair burden which has been incurred i.e. each Universal Service Provider must bear
the upfront costs of delivering the universal service and cannot be provided with funds
in advance of network infrastructure deployment. There will therefore be a delay
between the Universal Service Providers incurring upfront capital expenditure to build
broadband connections and any payments to the Universal Service Providers.

In this document we have not set out the detailed rules that would apply to funding of the

universal service. In Section 10 we respond to stakeholder comments received on issues

related to funding and explain that we intend to consult on funding regulations in the

autumn.

Funding regulations will need to contain:

a)

b)

procedures setting out how applications by the Universal Service Provider in respect of
the net cost burden should be made;

procedures setting out how Ofcom will determine such applications (i.e. procedures for
verification of the net cost and for consideration of whether or not the net cost
represents an unfair burden on the Universal Service Provider, and if so, the extent of
that unfair burden); and

provisions specifying how a fund would operate in the event that Ofcom determined
that there was an unfair burden on the Universal Service Provider (i.e. who would
contribute and in what proportions; and how funds would be collected and
distributed).

12
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Impact assessment

2.35 Impact assessments provide a valuable way of assessing different options for regulation
and showing why the preferred option was chosen. They form part of best practice policy-
making. This is reflected in section 7 of the Act, which means that generally we have to
carry out impact assessments where our proposals would be likely to have a significant
effect on businesses or the general public, or when there is a major change in our
activities. However, as a matter of policy, we are committed to carrying out impact
assessments in relation to the great majority of our policy decisions.3°

2.36 We set out our impact assessment in the December 2018 consultation. In this statement,
we take into account relevant responses and set out our conclusions on the impact of the
changes.

Equality impact assessment

2.37 Ofcom is separately required by statute to assess the potential impact of all our functions,
policies, projects and practices on race, disability and gender equality. Equality Impact
Assessments (“EIAs”) also assist us in making sure that we are meeting our principal duty of
furthering the interests of citizens and consumers regardless of their background or
identity.

2.38 It is not apparent to us that the decisions set out in this statement are likely to have any
particular impact on race, disability and gender equality. Specifically, we do not envisage
the impact of any outcome to be to the detriment of any group of society. Nor do we
envisage any need to carry out separate ElAs in relation to race or gender equality or
equality schemes under the Northern Ireland and Disability Equality Schemes. This is
because our implementation of the Order seeks to ensure that all consumers, irrespective
of their race, disability, gender, income or the part of the UK they live in, can benefit from
the broadband universal service if they meet the eligibility criteria specified in the Order.

Rest of this document

2.39 The rest of this document is structured as follows:

e Section 3 provides our latest estimate of premises that cannot receive a broadband
service with a download sync speed of 10Mbit/s and an upload sync speed of 1Mbit/s,
an update on the progress of publicly-funded programmes and developments in
broadband technologies, including our monitoring work on BT’s 4G home broadband
service (under its EE brand);

30 For further information about our approach to impact assessments, see the guidelines, Better policy-making: Ofcom’s
approach to Impact Assessment.
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e Section 4 sets out our decision to designate BT and KCOM as Universal Service
Providers;

e Section 5 sets out the obligations we have decided to impose on the Universal Service
Providers relating to how they will be required to establish eligibility for the USO;

e Section 6 sets out the obligations we have decided to impose on the Universal Service
Providers in relation to delivering the universal service connections, including delivery
timeframes;

e Section 7 sets out the obligations we have decided to impose on the Universal Service
Providers in respect of pricing, quality of service and complaints handling;

e Section 8 sets out the obligations we have decided to impose in respect of sharing
information with the Universal Service Providers, and disclosure of that information;

e Section 9 sets out obligations we have decided to impose on the Universal Service
Providers relating to performance reporting and maintaining records; and

e Section 10 sets out the implementation period for the USO, our response on certain
issues raised with us in relation to funding and next steps.
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3. Market context for the implementation of
the broadband universal service

3.1 The number of premises that could benefit from the introduction of the broadband
universal service is sizeable but continues to fall. In our December 2018 consultation, we
set out our latest estimate of the number of premises unable to access 10Mbit/s download
and 1Mbit/s upload sync speeds and outlined plans for publicly-funded rollout to deliver
superfast broadband, which we considered would result in the USO footprint decreasing
further. Below, we provide an update on the number of eligible premises and a further
update on developments in publicly-funded schemes.

3.2 In our December 2018 consultation, we also explained that developments in broadband
technologies, specifically fixed wireless services, could have a greater impact still on the
number of premises that can access decent, affordable broadband. Since our consultation,
we have undertaken monitoring of BT’s 4G home broadband service (provided through the
EE brand) to better understand its capability to deliver the technical specification of the
USO. We explain the results of this below.

3.3 We know that the USO will still leave some premises unable to get a decent, affordable
service. The Government has set a limit of £3,400 for the cost of each connection and so
some premises will be too expensive to connect. We are committed to improving the
availability of broadband services across the UK and going forward we will continue our
work towards making sure everyone can get connected.

Number of premises that could benefit from the USO

3.4 The estimated number of premises that cannot receive a 10Mbit/s download and 1Mbit/s
upload broadband service has fallen in recent years, from 15% in 20143t down to 6% in
201632 and 2% in January 2019.33This improvement is largely due to commercial and
publicly-funded rollout programmes to deliver superfast broadband (which we define as
30Mbit/s download speeds or higher), which is now available to 95% of UK premises.3*

31 Ofcom, December 2014. Infrastructure Report 2014, page 2. This figure represents 15% of UK households cannot receive
10Mbit/s.

32 Ofcom, December 2017. Connected Nations Report 2017, Figure 2.

33 See Ofcom, May 2019. Connected Nations Update, page 9. Ofcom publishes an annual update focusing on coverage and
performance of UK’s fixed broadband and mobile networks within its Connected Nations report. In addition to the annual
report, we publish two smaller updates a year, which focus on the key changes in coverage since our last report.

All previous Connected Nations reports and updates are available on the Ofcom website.

34 See Ofcom, May 2019. Connected Nations Update, page 9.
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Figure 1: Number of premises unable to receive 10Mbit/s download and 1Mbit/s upload sync
speeds by local authority (January 2019)3s

% of premises below the USO

|:| Fewer than 1%
[ 1%<2%
[ 2%<3%
B z%<6%
- More than 6%

Source: Connected Nations, data as at 1 January 2019

3.5 However, this still leaves around 619,000 premises that cannot currently receive
broadband that meets the USO technical specification.36 A greater proportion of these
premises are in Northern Ireland, Scotland and Wales, principally because these nations
are proportionately more rural than England.

3.6 The table below shows our estimates for the number of premises unable to access
broadband services with a download sync speed of 10Mbit/s and an upload sync speed of
1Mbit/s, and Figure 1 shows the distribution of these premises across the UK.

35 To district and unitary level.
36 See Ofcom, May 2019. Connected Nations Update, page 3.
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Table 1: Premises unable to receive 10Mbit/s download and 1Mbit/s upload sync speeds (January
2019)¥

England Northern Scotland Wales
Ireland
Percentage of 2% 2% 5% 1% 3%
premises
Number of 619,000 434,000 39,500 99,000 47,000
premises
3.7 As commercial and publicly-funded network rollout continues, we expect the number of

eligible premises to fall further by the time consumers and businesses can request a service
under the USO. There has been a significant fall in the number of premises that cannot get
decent broadband since we published our December 2018 consultation from 840,000 to
619,000 premises.3 We anticipate this to be less than 600,000 by the time consumers will
be able to request a USO connection on 20 March 2020.

Publicly-funded schemes

3.8 The Government has specified a number of eligibility criteria that determine whether a
premises can receive a connection under the USO as set out in Section 2 of this document.
Premises that are due to be able to access an affordable USO level broadband service as
the result of a publicly-funded scheme within a year of their USO request are not eligible
for the USO.

3.9 In Section 8, we explain how we will gather information from network providers who are
responsible for delivering public schemes about the premises that are due to be covered
by the different interventions; and Building Digital UK and the Welsh Government on the
vouchers they have issued. We also explain how we have decided to share this information
with the Universal Service Providers to support the eligibility checking process for the USO.

3.10 Below we set out the status of existing public rollout schemes which we expect will
continue to reduce the footprint of the USO.

Future Telecoms Infrastructure Review

3.11 In July 2018, the UK Government published its Future Telecoms Infrastructure Review, in
which it set out how it would support its ambition for the UK to become a world leader in
digital connectivity.s Part of its approach is to pursue an “outside in” strategy to support

37 Figures rounded to the nearest thousand. See Ofcom, Connected Nations Update: Spring 2019.
38 We explain in Section 8 how we identify premises.

39 Broadband Delivery UK was rebranded to Building Digital UK in May 2019.

40 DCMS, July 2018. Future Telecoms Infrastructure Review.
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3.12

the deployment of full-fibre to the most difficult to reach areas. It also noted that the
Government and Ofcom will consider further how fibre deployment can complement
existing programmes, including the right to request the USO from 2020 to maximise
investment in full-fibre.

As part of the Autumn 2018 Budget, the Chancellor announced that £200m would be made
available to pilot innovative approaches to the deployment of full-fibre via the Rural
Gigabit Connectivity Programme. The programme aims to deliver gigabit capable
connections to key public and business buildings, including schools, as well as encouraging
broadband providers to create additional connections to local homes.4 We will continue to
engage with the Department for Digital, Culture, Media and Sport (“DCMS”) as this
programme develops.

Building Digital UK (“BDUK”)

3.13

3.14

3.15

3.16

BDUK is part of DCMS and is responsible for delivering download speeds of at least
24Mbit/s through its Superfast programme and its Local Full Fibre Networks programme
aims to stimulate commercial investment in full-fibre networks across the UK. 42

BDUK has extended 24Mbit/s coverage to 95% of the UK,* and estimates that by 2020 this
coverage will be extended to at least a further 2% of UK homes and businesses.

The Local Full Fibre Networks Programme (“LFFN”) is allocating £200m to local projects to
incentivise and accelerate commercial investment in full-fibre broadband. As part of the
LFFN programme, a £67m Gigabit Broadband Voucher Scheme was launched to help small
businesses and the local communities around them to contribute to the installation cost of
faster connections using gigabit-capable infrastructure. Small to medium sized businesses
can claim a voucher worth up to £2,500 and residents can claim a voucher worth £500 as
part of a group project. The Government’s Rural Gigabit Connectivity programme will offer
vouchers up to £3,500 for small businesses and £1,500 for residents to reflect the higher
cost of deployment in rural areas.

The Better Broadband Voucher Scheme is in place to provide an affordable, basic
broadband installation of at least 10Mbit/s to homes and businesses that are unable to
access a broadband service with a download speed of at least 2Mbit/s and will not benefit
from superfast broadband rollout within the next 12 months. Since its launch in December
2015, the scheme has improved the broadband speeds of more than 20,000 homes and
businesses.

Reaching 100% programme (R100) in Scotland

41 DCMS, February 209. Press release: More than 100 rural schools to get gigabit speed broadband.

42 The UK Government defines superfast broadband as download speeds of above 24Mbit/s.

43 DCMS stated that this was achieved in December 2017. Press release: Superfast broadband now available to more than
19 out of 20 UK homes and businesses.

44 DCMS, March 2018. A new broadband Universal Service Obligation: Government’s response to consultation on design.
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3.17

3.18

The Scottish Government has committed to extending the availability of superfast
broadband to 100% of premises in Scotland through its Reaching 100% Programme. The
Scottish Government has said that the programme is designed to maximise competition
whilst delivering new future-proofed fibre infrastructure in some of the most challenging
geographies in the UK. The Scottish Government has committed £600 million4 to the
procurement with contracts expected to be awarded in 2019.

We continue to provide technical advice where necessary and engage with the Scottish
Government on the interaction of the R100 programme and the USO.

Superfast Cymru programme in Wales

3.19

3.20

3.21

The Welsh Government has announced that BT has won all three lots of the new Phase 2
Superfast Cymru programme. This will initially provide access to fast broadband to 26,000
premises by March 2021 with the majority of these premises being served by FTTP
connections.

The other two elements in the Welsh Government’s approach include the Access
Broadband Cymru Voucher Scheme, which provides financial assistance for individual
connections; and the community support approach which is still in development. The
Welsh Government has committed to invest more than £90 million to deliver 30Mbit/s
services or above through a combination of these supply side, voucher and community
measures.

From 22 March 2019, business and residents in Wales are eligible for additional funding
from the Welsh Government towards the cost of installing gigabit capable broadband to
their premises when part of a group project by contributing up to an additional £3,000 per
small and medium-sized business (SME) and up to £300 per resident to help connect
harder to reach places in Wales.

Northern Ireland’s Programme for Government

3.22

Northern Ireland’s draft Programme for Government has a target to improve access to
broadband services with download speeds of at least 30Mbit/s. The £150 million
broadband funding under the Confidence and Supply Agreement with the UK Government
offers the Department for the Economy the potential to build on achievements to date.
This includes the Department for the Economy’s Superfast Rollout Programme, which was
completed in September 2018 and brought services of at least 24Mbit/s to around 42,000
premises.

45 Of which £21 million is from the UK Government.
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Capability of different technologies in meeting the technical
specification of the USO

3.23

3.24

The Government specified that only premises unable to access an affordable service that
meets the following technical specification will be eligible to receive a USO connection:

a) adownload sync speed of at least 10 megabits per second;
b) an upload sync speed of at least 1 megabit per second;
c) acontention ratio of no higher than 50:1;

d) latency which is capable of allowing the end-user to make and receive voice calls over
the connection effectively;

e) the capability to allow data usage of at least 100 gigabytes per month.

In our 2016 technical advice to Government, we assessed the capability of different
technologies to meet a range of potential USO technical specifications, one of which was
the technical specification that the Government set out in the Order.*® Below we update
our assessment of the technologies that may be capable of meeting the technical
specification.

Fixed technologies

3.25

3.26

We consider that Fibre to the Premises (“FTTP”), which delivers fibre directly to the
customer’s premises, can meet the technical specification in the Order. Fibre to the
Cabinet (“FTTC”), which delivers fibre to the street cabinet and then serves the customer’s
premises through a copper line, is also capable of meeting the technical specification in the
Order in most cases. Some FTTC connections may not deliver a suitable service because of
the length of the copper line or the quality of the connection.

Some premises may also receive a service that meets the technical specification of the USO
through a standard broadband connection which is delivered through a copper connection
from the exchange. However, a standard broadband connection will not meet the technical
specification in all cases, and particularly in rural areas, where premises may be too far
from the exchange.

Fixed wireless and mobile network technologies

3.27

There have been significant developments to fixed wireless broadband services in recent
years. These developments mean that these technologies could potentially provide access
to decent broadband to a significant number of premises.

46 Ofcom, December 2016. Technical Advice to Government, section 7.

20


https://www.ofcom.org.uk/__data/assets/pdf_file/0028/95581/final-report.pdf

Statement: Delivering the broadband universal service

3.28 Below, we explain these technologies, how they provide broadband services to consumers,
and the work we have undertaken to monitor their effectiveness in meeting the technical
specification of the USO.

Fixed wireless technologies

3.29 Fixed wireless networks use a wireless link for the final connection to a home or business,
avoiding the installation of a wired line into the building, as shown in Figure 2. This
connection can be shared with an existing mobile network where the mobile transmitter
providing broadband services is part of an existing mobile network, or it can be a network
with dedicated spectrum serving fixed wireless broadband users only.

Figure 2: Fixed wireless connection

Wireless/mobile
transmitter

Network
nodes
l Fibre or
- A wireless
backhaul

LT

3.30 The most common models use either licence-exempt and light licensed spectrum or
spectrum used by mobile networks for the wireless link. The majority of fixed wireless
providers in the UK mainly operate in the 5 GHz bands that are shared with other services
to deliver a service within line-of-sight, although some can provide non-line-of-sight
services using TV white space and mobile technologies using licensed spectrum.

3.31 Whilst we consider that fixed wireless and mobile network wireless technologies,
operating between two or more fixed points, can meet the specification in the Order, the
bandwidth offered by an individual mast may be limited by the amount of spectrum
available and the number of users served at a particular site, because this bandwidth is
typically shared by several users. This could either cause the speed of connections to drop
in busy periods (leading to poorer quality of experience as the number of customers or
committed data rate increases) or require more masts to be built (with cost implications).

3.32 We have engaged with fixed wireless providers to understand how their networks operate
and perform when compared to traditional fixed wired broadband providers, especially on
the services consumers can typically expect to receive, and the types of speeds and
packages available.

3.33 We believe that there are well over 100 small wireless Internet Service Providers in the UK
that are capable of providing decent broadband to consumers through a wireless link
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between the provider’s mast and an external antenna fitted to the home or business. We
asked providers to supply us with details of their network and services as part of our
Connected Nations data collection process. We received data from 12 providers. Based on
our modelling, we estimated over 900,000 premises are able to receive a decent
broadband service from such providers on licence-exempt or light licensed spectrum, with
fixed wireless technologies being the only means to receive a decent broadband
connection for 41,500 of these premises.4

BT/EE 4G home broadband service

3.34

3.35

3.36

3.37

3.38

In February 2018, BT/EE launched a 4G home broadband router, delivering fixed wireless
access using the EE mobile network. The EE 4G home broadband service has packages with
comparable pricing and data caps to fixed wired broadband packages.

At the time of our December 2018 consultation, BT said that its existing EE 4G network
delivered high speeds, low latency and data throughput capabilities that meet or exceed
the technical specification of the USO. BT reported that the average download speed for
this service was 31Mbit/s with speeds of 100Mbit/s achieved in trials in the Cumbrian
Northern Fells.4 This suggested that it could be a cost-effective alternative to fixed wired
broadband services, particularly in rural areas where there are likely to be a higher number
of premises that cannot get a service that meets the technical specification of the USO.

As a result of this product, BT suggested that its fixed wireless coverage could substantially
reduce the USO footprint by providing coverage to 450,000 of the estimated 600,000
eligible premises in 2020.%°

Given the potential impact of this service shrinking the size of the USO footprint, we
commenced work in November 2018 with BT and SamKnows to conduct measurements
and gather more information on the performance of the broadband services received by
existing fixed wireless customers of the EE 4G home broadband router.5° As part of our
work for the home broadband report, we collect information on fixed wired residential
broadband speeds from a panel of UK residential broadband users. To monitor the
performance of fixed wireless services, we collected comparable data from a sample of
customers using the EE 4G home broadband router to understand the capabilities of fixed
wireless in meeting the technical specification of the USO.

Following on from our guidance in the broadband code of practicest where, for a fixed line,
the speed estimate has been adjusted to account for the impact of congestion at peak
times, we looked at the speed of fixed wireless connections at peak hours between 6pm

47 Ofcom, December 2018. Connected Nations 2018, page 16.

48 BT response to the June 2018 document, pages 10-11.

49 BT response to the June 2018 document, page 14.

50 Broadband performance company SamKnows Limited was Ofcom’s technical partner for this research
51 Ofcom, March 2019. Broadband Speed Code of Practice.
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and 8pm. Of the 58 connections we analysed, 53 had average peak hour download speeds
above 9.5Mbit/s.52

3.39 Whilst this is not a statistically representative sample, it does provide us with some
reassurance that the service is likely to be able to deliver the technical specification of the
USO in most cases. It does however suggest that a proportion of connections will struggle
to get decent broadband through this fixed wireless product.

3.40 BT has suggested that for connections delivered using fixed wireless that customers
consider do not deliver decent broadband, BT will:

a) Seek to provide advice to the consumer on improving the performance of existing
equipment, for example, ensuring the placement of the router is in the optimal place.

b) Where this is unable to improve the service, the customer will be offered an external
antenna at the cost of £100 to help boost the quality of the connection received.

c) Ifitis not possible for the consumer to receive a decent broadband connection, the
consumer will be offered the consumer will be offered the opportunity to enter the
broadband USO process.s3

Other fixed wireless services

3.41 Fixed wireless services using mobile technology are also available from Three, who have
over 20,000 active customers on their network.5* This is a nationwide service with the main
deployments centred around London, Swindon and Reading, on Three’s 3.5 GHz and 3.6
GHz bands. Three has also announced that it is planning to launch a 5G wireless home
broadband service in the second half of 2019, which is expected to be able to deliver
download speeds of 80-100Mbit/s.5

3.42 We are also engaging with other mobile operators to understand any plans they have to
develop fixed wireless products, and the potential for this technology to reduce the USO
footprint.

52 As the maximum download speed of a line should be above 10 Mbit/s and the upload speed above 1 Mbit/s to meet the
specifications of the USO, we benchmarked connections to deliver at least 9.5 Mbit/s downstream (95% of 10 Mbit/s) and
0.95 Mbit/s upstream (95% of 1 Mbit/s) during the 8-10pm peak-time period to provide an insight into their comparability
with conventional ‘wireline’ fixed connections, where this would be the expected level of variation during peak periods.
Out of our 58 4GEE Home panellists, four had average peak-time download below 9.5 Mbit/s and four had an average
peak-time upload speed of less than 0.95 Mbit/s. Overall, five of the 58 panellists did not receive 9.5 Mbit/s downstream
and 0.95 Mbit/s upstream.

53 BT response to s.135 Notice of 29 May 2019.

54 Since publishing the December 2018 consultation, Relish has been rebranded as Three Broadband. We reported on
Three’s fixed wireless footprint in our Connected Nations report, December 2018, page 17.

55 Three, 20 November 2018. Press Notice: 5G home broadband predicted to double internet speeds.
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Satellite and other technologies

3.43 We had concerns at the time of our 2016 technical advice that broadband services using
geostationary satellites would not meet the latency tolerances due to the distances
involved in transmission of signals to and from the satellites. We noted that delays may not
be an issue for some internet services, such as email and streaming video, but could be
significant for real-time and interactive services such as video calling and gaming.

3.44 In 2016, we also noted that capacity available from existing satellites was insufficient to
meet USO needs. This was based on our estimate that it would take ten geostationary high
throughput satellites using the widest bandwidth available to provide just 0.7% of UK
premises with 10Mbit/s broadband.>®

3.45 While low-earth orbital satellite services remain unavailable, SpaceX and Oneweb have
both launched satellites this year. However, many more satellites are needed to support a
commercial service and therefore these services are unlikely to be available at the time of
the USO implementation. In future years they may be able to deliver broadband services in
the UK that meet the technical specification of the USO. We will continue to monitor the
developments closely, including whether these new services are offered at affordable
prices.

3.46 In our 2016 technical advice, we recognised that other technologies, such as TV white
space could be used for the delivery of decent broadband in future. There remains a level
of uncertainty around providers using TV white space being able to consistently access the
required spectrum and therefore their ability to effectively deliver the technical
specification of the USO at all times.

56 Ofcom, December 2016. Technical Advice to Government, Annex 4. This was modelled for satellites in the Ka band, based
on a 20:1 contention ratio and assuming some capacity is used for aircraft and ships.
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4. Our decision to designate BT and KCOM as
Universal Service Providers

4.1 In this section, we set out our decision to designate BT as the Universal Service Provider for
the whole of the UK except the Hull Area, and to designate KCOM as the Universal Service
Provider in the Hull Area.

Our December 2018 consultation

4.2 In our December 2018 consultation, we set out our decision that a direct designation
process most effectively meets our primary objectives and made the 2018 Designation
Regulations setting out the process by which providers will be designated.

4.3 We also explained that we had received 8 expressions of interests’ in response to our June
2018 document and assessed each of the interested providers against our two step
assessment criteria explained below. We proposed that BT and KCOM should be
designated pursuant to the 2018 Designation Regulations.

Assessment Criteria

4.4 Following receipt of expressions of interest in Summer 2018, we shared a set of objective
criteria with interested providers which framed our assessment of which provider(s) to
propose as Universal Service Provider(s). The criteria were split into two steps.

4.5 The first step included three criteria which we considered necessary for any provider to
meet to be considered as a Universal Service Provider:

a) whether the proposed technology that would be used to deliver the service would
meet the technical specification set out in the Order;

b) whether there would be sufficient sources of funding in place to deliver the service;
and

¢) whether the proposed geographic coverage area covers more than 5000 eligible USO
premises.

4.6 If any of the step 1 criteria were not met, we did not progress that provider’s application
any further in the assessment process.

4.7 Step 2 of the assessment looked at the following:

57 The interested providers were Airband; Bentley Walker, Broadway Partners, BT, Hyperoptic, KCOM, Quickline and Viasat.
As explained in more detail below, Hyperoptic, having initially expressed an interest in being a Universal Service Provider,
subsequently withdrew its interest prior to the December 2018 Consultation being published.
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a) the applicant’s operational ability and whether it had the ability to build the necessary
infrastructure to provide the USO connections;

b) its ability to deliver service quality;
c) its proposed pricing for the USO service; and

d) its ability to manage and resolve customer complaints.

Summary of our assessment

4.8

4.9

4.10

Having considered each of the providers against the above criteria, we considered that BT,
KCOM and Hyperoptic met the step 1 criteria and therefore progressed to step 2 of the
process.

We did not consider that Airband, Bentley Walker, Broadway Partners, Quickline, or Viasat
met all of the step 1 criteria. We did not therefore progress the applications made by these
providers to step 2 of the assessment. While Hyperoptic provided evidence to meet the
preliminary criteria in step 1, we did not consider that we had sufficient information from
Hyperoptic to make a step 2 assessment of its ability to effectively deliver the USO.

We engaged further with Hyperoptic, but it subsequently withdrew its interest in being a
Universal Service Provider at that time. Therefore, of the providers that expressed an
interest in being designated, only BT and KCOM remained.

Assessment of BT and KCOM in meeting the step 1 criteria

Proposed technology

4.11

Both BT and KCOM proposed to use FTTP and FTTC to connect premises under the USO.
Our assessment of these technologies was that they were capable of delivering the USO
specification and therefore determined that both BT and KCOM had met this criterion.

Sources of funding

4.12

4.13

4.14

BT provided evidence that it had modelled the capital expenditure required to deliver the
USO. This, coupled with our knowledge of BT’s financial situation through our ongoing
regulation of BT, provided confidence that BT met this criterion.

KCOM stated it had the funds allocated in its business plan to deploy FTTP to every
premises in the Hull Area and that the majority would be delivered before the USO comes
into effect.

BT and KCOM both provided evidence that they had considered the capex needed to
effectively deliver the USO to the areas for which they were interested in being designated.
Further, both BT and KCOM demonstrated that they had access to sufficient sources of
funding in order to meet these funding requirements. We also considered whether BT and
KCOM could maintain adequate operation of the USO service between deployment and
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any due compensation that may be received for that deployment. We determined that
both BT and KCOM were able to do so.

Geographic coverage area proposed by the applicant

4.15

BT stated that it was interested in being designated as the Universal Service Provider for
the whole of the UK (excluding the Hull Area), and KCOM stated that it was interested in
being the Universal Service Provider solely in the Hull Area.s8 Both of these geographic
areas met our geographic criterion and we therefore concluded that this criterion had
been met by both BT and KCOM.

Assessment of BT and KCOM in meeting the step 2 criteria

Provider’s ability to provide USO connections

4.16

4.17

4.18

4.19

4.20

BT outlined plans to connect 450,000 premises through its commercial fixed wireless
deployment prior to the USO coming into effect and outlined how it planned to deliver
connections to the remaining eligible USO premises. BT included its plan to set up a
Universal Broadband Support Group which would be responsible for handling USO
requests and managing customers through the whole customer journey.

We also took account of the fact that BT already has an extensive network throughout the
UK, and our knowledge that BT has the capacity and resources to deploy large-scale build
programmes.

KCOM stated that by March 2019 the vast majority of premises in Hull would already have
an FTTP connection and therefore would not be eligible for the USO.5¢ The premises left
without a service meeting the technical specification of the USO are what KCOM defines as
“exceptions”, i.e. those that are very hard to connect.s® KCOM expects that by summer
2019, 60 per cent of these exceptions will be outstandings? but that by March 2020 these
exceptions will also all be connected.52

In the event that these premises are not all connected before customers can start
requesting a connection in March 2020, we considered KCOM'’s current network
infrastructure and the fact that it already has very extensive coverage in Hull, allowing it to
deliver USO connections across the Hull Area.

In light of the above, we were satisfied with BT and KCOM'’s ability to provide any USO
connections.

58 KCOM response to the June 2018 document, page 1.

59 KCOM response to the June 2018 document, page 3.

60 KCOM stated that the costs of providing a USO connection to businesses in the Hull Area may cost more than the £3,400
cost threshold given the exceptions are disparate in nature.

61 KCOM response to the June 2018 document, page 3.

62 KCOM response to the June 2018 document, page 7, footnote 18.
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Applicant’s ability to deliver service quality

4.21

4.22

4.23

BT stated that it would offer the same level of quality of service to premises connected
under the USO as it does to premises connected in the rest of the UK.3 BT also stated that
USO services, which would be based on FTTP and FTTC, would be included in the automatic
compensation scheme that Ofcom has recently implemented.s These measures should
ensure that USO premises receive the same quality of service levels as non-USO premises.

KCOM suggested that its ‘Service Promise’ would apply to USO premises in the same way
that it does for commercially covered premises. This ‘Service Promise’ states that repairs
will be fixed by the end of the next working day after being reported.® KCOM has also now
introduced a voluntary compensation scheme which would apply to USO premises.

In light of the above, and our assessment of current service levels, we considered that both
BT and KCOM are able to meet this criterion.

Proposed pricing of USO connections and services

4.24

4.25

4.26

BT stated that USO services connected using fixed wired technologies (FTTC or FTTP) would
be priced in the same way as premises connected on a commercial basis.s¢ BT has also
made a pricing commitment (which we explain in Section 7) which we consider will ensure
that any services delivered through fixed wireless will be affordable.

KCOM stated that premises connected under the USO would be offered the same prices as
premises in non-USO areas. KCOM said that if the USO were to come into effect at the
point at which it submitted its response (in February 2019) this would mean USO premises
were offered a service capable of delivering the USO specification for £32 per month.

Taking into account the above points, we considered that both BT and KCOM were able to
deliver USO services at affordable prices.

Applicant’s ability to manage and resolve consumer complaints

4.27

BT stated that its Universal Broadband Support Group would deal with any disputes in line
with its existing complaints policy, including recourse to the Alternative Dispute Resolution
(“ADR”) scheme run by Ombudsman Services: Communications. BT said that it would also
compile statistics on the total number of enquiries, outcomes at each step of the process,
and the number and outcome of any disputes.¢’

63 BT response to the June 2018 document, page 24.
64 BT response to the June 2018 document, page 25.
65 KCOM response to the June 2018 document, page 5.
6 BT response to the June 2018 document, page 39.
67 BT response to the June 2018 document, page 24.
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4.28

4.29

BT has an established complaint handling process for consumers across the UK and this,
coupled with its proposal to develop a Universal Broadband Support Group, means that we
were satisfied with BT’s plans to manage and resolve consumer complaints.

KCOM also has an established complaint handling process for its customers. It stated that
its intention would be to manage any such complaints in line with its standard complaints
handling procedures. KCOM stated that it publishes its complaints code of practice and is a
member of an ADR scheme, Ombudsman Services: Communications.s8 KCOM'’s proposal to
extend its current complaints handling process meant that we were satisfied with its ability
to manage and resolve consumer complaints.

December 2018 proposal

4.30

4.31

We also considered whether there were any other providers, who did not express an
interest, but might nonetheless be suitable to propose for designation. We considered the
existing UK network infrastructure and the expectation that the majority of USO eligible
premises will be connected to BT’s existing network or will be in areas where BT’s network
is present, except in Hull, where KCOM has an extensive presence. BT and KCOM are
therefore able to incrementally expand and upgrade existing network infrastructure more
easily than alternative providers. We had no evidence or analysis that suggested any other
providers were better placed to deliver the USO and therefore we were not able to identify
other providers suitable for designation.

Therefore, having undertaken the assessment, and pursuant to paragraph 3(2) of the 2018
Designation Regulations, we proposed KCOM for designation in the Hull Area and BT for
designation in the rest of the UK. We also set out that in accordance with the 2018
Designation Regulations we were open to alternative proposals from any provider which
thinks that it would be better placed to deliver the broadband universal service than BT or
KCOM.

Responses to our December 2018 consultation

4.32

A number of respondents, including the Advisory Committee for Northern Ireland (“ACNI”),
Kent County Council, Truespeed, and Virgin Media agreed with our proposals. BT stated
that it was “prepared to do its part to meet the objectives of the broadband USO scheme”
and did not propose another operator better suited to be designated as a Universal Service
Provider.&

68 KCOM response to the June 2018 document, page 7.
69 See responses to the December 2018 consultation: ACNI page 1, Kent County Council page 1, Truespeed page 1, Virgin
page 8 and BT page 8.
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4.33

4.34

4.35

Alan Mason, Staffordshire County Council, and Vodafone suggested that Openreach, rather
than BT, should be designated as the Universal Service Provider as Openreach will
ultimately be responsible for delivering the USO over its network.?

The BiT Commons proposed that 02 and Vodafone could be designated and could meet
the obligation via their FWA networks.” George Adam suggested that community
broadband schemes could have a role to play in delivering the USQO.72

[<] argued that BT should not be designated as a Universal Service Provider as doing so
would allow it to charge customers ~£65 a month for an FWA service.”

Our decision

4.36

4.37

4.38

4.39

4.40

4.41

Having reviewed the responses received to the December 2018 Consultation we consider
that our assessment continues to be appropriate. This assessment has informed our
decision on which provider(s) would be best placed to deliver the broadband universal
service for the benefit of consumers.

We did not receive alternative proposals from any provider which thought that it would be
better placed to deliver the broadband universal service than BT or KCOM.

In designating Universal Service Providers, we have taken account of our legal obligation to
designate an operator capable of receiving requests and managing interactions with
individual consumers at the retail level. We have therefore determined that BT, rather than
Openreach, should be the designated entity.

In relation to the suggestion that 02 and/or Vodafone would be best placed to deliver the
USO, we have no evidence to suggest that they would be better placed than BT and/ or
KCOM. Responding to George Adam’s point that community broadband schemes should
play a role in delivering the USO, we consider that community broadband schemes could
help to reduce the USO footprint prior to the USO going live, but they may also have a role
to play if they can assist the designated providers with the most efficient means of
delivery. This is discussed further below in Section 6.

Responding to [3<] suggestion that by designating BT, Ofcom would be allowing it to
charge £65 for a fixed wireless service, we consider that the pricing obligations and
commitment received by BT will ensure that consumers receive an affordable service. We
set out our approach to pricing in Section 7, but note that BT’s 100GB fixed wireless
product is currently priced at £40 per month including VAT.

Therefore, for the reasons set out in our December 2018 consultation and having taken
account of responses to that consultation, we have decided that BT, for the whole of the

70 See responses to the December 2018 consultation: Alan Mason page 1, Staffordshire County Council page 3 and
Vodafone page 4.

71 The BiT Commons response to the December 2018 Consultation, page 4.

72 George Adam response to the December 2018 Consultation, page 1.

73 [3<] response to the December 2018 Consultation, page 1.
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UK except the Hull Area, and KCOM, for the Hull Area, are best placed to deliver the USO.
We have therefore decided to designate BT and KCOM as the Universal Service Providers.

4.42 We consider that the decisions above comply with our December 2018 Designation
Regulations (specifically paragraph 3 (7)) and meet our duties and the Community
requirements under sections 3 and 4 of the Act.
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5. Establishing eligibility for the broadband
USoO

5.1 This section explains the decisions we have made in relation to eligibility for the USO. We
set out the steps that we require the Universal Service Providers to take to assess eligibility
for the USO when a request is made, including how they should calculate the estimated
cost of connections. We are setting an eligibility price threshold at £45 per month,
meaning consumers paying more than £45 per month may be eligible for the USO,
depending on the other eligibility criteria.? In addition, the Universal Service Providers will
need to take steps to make consumers aware of their right to request the USO and confirm
the outcome of a request within 30 calendar days of the date of a consumer’s request.

Introduction

5.2 The Order provides that a premises will be eligible for the USO where an affordable
broadband connection and service that meets the technical specification in the Order is
not already available, and will not be made available within a year of the date of the
request as the result of a publicly-funded intervention.

5.3 The Order also sets out that a reasonable cost threshold of £3,400 applies to each USO
connection which means that, subject to meeting the other eligibility criteria, consumers
will be eligible where the cost of the USO connection is no more than £3,400.7°

5.4 To determine whether a consumer is eligible under the USO scheme, the Universal Service
Providers will need to assess the following:

a) whether an affordable connection and service meeting the technical specification is or
will become available; and

b) whether the cost of a USO connection is more than £3,400 (excluding VAT).

5.5 We explained in our December 2018 consultation that in assessing each aspect, our priority
is to ensure a quick and simple process for consumers that is as practical as possible for the
Universal Service Providers to carry out. Figure 3, below, sets out the final process we have
decided.

74 The threshold price is the monthly average charge over the fixed commitment period, inclusive of VAT, connection
charges, the monthly payment and any other broadband charges. The eligibility threshold of £45 is set by reference to
prices which prevailed as at November 2018. When the USO opens for requests on 20 March 2020 the threshold will be
updated to £46.10p to reflect inflation. We have based this adjustment on the Office of Budget Responsibility forecast of
the Consumer Price Index (CPI). The threshold will be updated annually thereafter to reflect CPI.

75 The £3,400 cost threshold excludes VAT. Where the cost of a connection is higher than this amount, eligible consumers
and businesses will be able to receive a USO connection and service if they pay (i) any costs over £3,400 (excluding VAT)
and (ii) any VAT on the cost over £3,400. For example, for a connection costing £4,000 excluding VAT, the customer would
have to pay £600 plus the VAT on this sum (i.e. £120 amounting to a total connection charge of £720 when VAT is at 20%)
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Figure 3: Establishing eligibility for the USO
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5.6 The Order defines premises for the purposes of the USO as those which are fixed locations

which are a residence or place of business.”® Given the UK Government’s ambition is for
the USO to help deliver universal coverage, the definition of eligible properties includes

both homes (including second homes) and businesses.””

Our December 2018 consultation

5.7 We proposed that Universal Service Providers should use the Ordnance Survey’s
AddressBase Premium product (the “AddressBase product”) to establish whether a

76 The Order, Schedule 1, para 2 (a).

77 DCMS, March 2018. A new broadband Universal Service Obligation: Government’s response to consultation on design,

page 31.
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requesting location meets the definition of being a fixed location, which is a residence or a
place of business. If in exceptional cases an address could not be found on the AddressBase
product, we proposed to require the Universal Service Providers to request evidence from
the person making the request of the location’s liability for council tax if it is a home, or
liability for non-domestic (business) rates if it is a business.

Responses to our December 2018 consultation

5.8

KCOM agreed with our proposed approach to how the Universal Service Providers should
establish if a requesting location meets the definition of residence or place of business in
the Order.”® No other respondents commented specifically on our proposed approach or
proposed alternative approaches.

Our decision

5.9

5.10

5.11

5.12

We remain of the view that the simplest way for the Universal Service Providers to
establish whether a requesting location meets the definition of being a fixed location
which is a residence or place of business is by checking the address of that location against
the most up-to-date version of Ordnance Survey’s AddressBase product.

This product is considered the most comprehensive dataset of addresses where services
are provided in the UK, combining information from local government, Ordnance Survey
and Royal Mail. For this reason, we have decided that if the Universal Service Providers can
find the location on the AddressBase product, and it has a unique property reference
number which has been categorised as residential, commercial, dual use, stately home or
place of worship, this is sufficient to confirm that the location meets the definition of
premises as set out in the Order.”®

If the address of the requesting location cannot be found in the AddressBase product, or it
is not in the qualifying categories listed above, we have decided that the Universal Service
Providers are required to request evidence from the person making the request of the
location’s liability for council tax if it is a home, or liability for non-domestic rates (business)
rates if it a business.

This evidence could be any document confirming the location’s liability for such forms of
taxation, including a copy of a council tax or business rates bill, or a letter from the
relevant body confirming the location’s liability. Receipt of such evidence from the person

78 KCOM response to the December 2018 consultation, page 4.

79 Premises with the following AddressBase Premium (for Great Britain) and AddressBase Islands (for Northern Ireland)
classification codes are in scope: commercial (C); residential (R); dual use (X); places of worship (ZW) and stately homes
(ZS). In this situation, no evidence is required from the person making the request. The reporting of broadband coverage
in Connected Nations is based on delivery point locations, excluding PO boxes, large organisations and premises under
construction (see Connected Nations 2018 Annex A - Methodology). Analysis to adapt the Connected Nations method for
compatibility with the approach for the USO Order is underway.
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making the request is sufficient for the Universal Service Providers to confirm that the
location meets the premises definition in the Order.®

Checking the availability of an affordable broadband service at each
requested location

5.13 The Order sets out that a location is eligible for the USO where an affordable broadband
connection and service that meets the technical specification in the Order is not available
from an existing network provider. If the premises meets the definition of residence or
place of business set out above, the Universal Service Providers will need to establish
whether there is already an affordable broadband connection and service serving that
location.

5.14 In assessing the eligibility of consumers who request the USO, the Universal Service
Providers will have to take account of:

a) the technical capabilities of the broadband services that are currently available to that
consumer’s premises; and

b) the affordability of broadband services offered on those networks.
Our December 2018 consultation
What is meant by an available existing service

5.15 We proposed that a broadband service on an existing network should be considered as
available if it could be delivered within 30 days of the customer’s order date. This proposal
was based on Ofcom’s research which indicates that the vast majority of landline or
broadband orders are delivered on a commercial basis within 30 calendar days of the
customer’s order date.®!

What is meant by an affordable existing service

5.16 We proposed a threshold for an affordable price at £45 per month including VAT,
connection charges, monthly payments and other broadband charges (“eligibility price
threshold”).s2 For example, a consumer could be eligible for the USO if they have a
broadband service available to them, that meets the technical specification in the Order,
but where the price of that connection and service is more than £45 per month over the
course of their contract.

80 For clarity, we expect static caravans to be included under the residential category of the AddressBase product if they
are liable for council tax.

81 Ofcom, May 2018. Comparing Service Quality 2017, page 24.

82 |n the December 2018 consultation, this was referred to as an “eligibility threshold”. This has been changed to clarify
that we are referring specifically to price rather than other eligibility criteria, e.g. download speeds or contention ratios.
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Process by which the Universal Service Providers check if decent and affordable broadband is
available at a location

5.17 We proposed that upon receiving a USO request, the relevant Universal Service Provider
should first consult their own address-level network information to identify if they already
offer an affordable service which meets the technical specification of the USO.

a) Where it does, the customer should be offered this service on standard commercial
terms.

b) Where it does not, the Universal Service Provider should check if Ofcom holds
information that indicates that a broadband service is available on any third-party
network(s) using information derived from Ofcom’s Connected Nations reports.

5.18 If there is information about a service provided on any third-party network(s) at that
location, the Universal Service Provider should advise the consumer to contact the third-
party network provider(s) directly to request an appropriate service.s3

5.19 The Universal Service Provider should inform the consumer that they may still be eligible to
receive the USO if a decent and affordable broadband service is not available from any
third parties, and that in this case they have the right to contact the Universal Service
Provider again.

5.20 We also proposed that the Universal Service Provider should keep records of the
consumer’s first request and provide the consumer with a unique reference number so
that any subsequent request by that consumer could be dealt with by the Universal Service
Provider as quickly as possible, building on the information already provided.

Responses to our December 2018 consultation
Responses on what is meant by an available existing service

5.21 No respondents disagreed with our proposal to set a 30-calendar day timeframe, from the
date of the customer’s order, as the appropriate period to define the availability of a
broadband service on an existing network.

Responses on what is meant by an affordable existing service

5.22 A number of respondents (Gigaclear, TalkTalk, ACNI, Which?, the Communications
Consumer Panel ‘CCP’, Kent County Council, George Adam and [3<] agreed with our
proposal to introduce an eligibility price threshold. Kent County Council welcomed the
eligibility threshold citing complaints about affordability it received from consumers in

83 In a small number of cases, a third-party network provider may not provide a broadband service directly to consumers
but will be able to direct consumers to retailers operating on its network.
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5.23

5.24

5.25

Kent.s4 ACNI said that they supported the threshold subject to the appropriate economic

rationale being robustly tested.ss

BT and KCOM disagreed with the inclusion of an eligibility price threshold for the following

reasons.

a)

b)

c)

d)

An eligibility price threshold goes beyond the Order: BT and KCOMs¢ said that Ofcom
misinterpreted the Order which distinguishes between eligibility conditions and
affordability. By merging the two concepts, BT said that Ofcom failed to recognise that
constraints on prices from competition in non-USO areas would also constrain prices
paid by USO customers.8’

An eligibility price threshold is inappropriate: KCOM said that it would be
inappropriate for Ofcom to expect the Universal Service Provider to consider
consumers or businesses eligible for the USO if the Universal Service Provider already
offered an entry level fibre broadband service above 10 Mbit/s and priced above the
eligibility price threshold. KCOM said that this would force the introduction of new
products outside their current portfolio.ss

Risk of network overbuild: BT and KCOM®# said that Ofcom had underestimated the
risk of network overbuild in areas where the majority of customers are willing to take
higher specification broadband from alternative providers at a price marginally higher
than £45. BT said that it would be obliged to extend its network in these areas to
connect the few consumers that request a USO connection which is inefficient and an
unnecessary cost to the USO fund.

Impact on investment: BT and KCOM said that the eligibility price threshold will distort
the market in some locations with potentially damaging consequences for investment
incentives.o!

In addition to BT and KCOM, TrueSpeed also disagreed with the eligibility price threshold
describing it as a form of price control and highlighted the risk of costly network overbuild

which would be paid for by industry through the fund.*2

Virgin Media said that there was little evidence of an affordability issue and that this
measure should be applied where there is a demonstratable need.3 Vodafone pointed to

the impact on fibre investment and said consumers in rural areas may have to wait even

84 Kent County Council response to the December 2018 consultation, page 1.

85 ACNI response to the December 2018 consultation, page 1.

86 KCOM response to the December 2018 consultation, page 2.

87 BT response to the December 2018 consultation, page 9.

88 KCOM response to the December 2018 consultation, page 2.

89 KCOM response to the December 2018 consultation, page 2.

% BT response to the December 2018 consultation, page 9.

91 See responses to the December 2018 consultation: BT page 9 and KCOM page 2.
92 TrueSpeed response to the December 2018 consultation, page 1.

93 Virgin Media response to the December 2018 consultation, page 8.
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longer for a fibre service because competing providers would be discouraged from rolling
out fibre in the USO area as consumers have a reduced need for it.®

Responses on setting the level of the eligibility price threshold at £45

5.26

5.27

5.28

5.29

5.30

5.31

5.32

TalkTalk and Gigaclear said that the eligibility threshold was set at the appropriate level,
however, Gigaclear cautioned against Ofcom’s reasoning for arriving at the £45.% Gigaclear
was concerned that our calculations only considered providers whose networks exclusively
served urban areas and did not take account of those delivering to rural areas with higher
‘costs per premise passed’.

ACNI and Gigaclear said that there should be a process in place for reviewing the eligibility
price threshold at intervals.® Gigaclear also suggested an inflationary buffer so that the
level increases each year in line with inflation.

Although consumer bodies did not specifically comment on the level of the eligibility price
threshold, they did comment on the level of the safeguard cap which we proposed to set at
the same level. We consider that comments on the level of the safeguard cap are relevant
to our decision on the level of the eligibility price threshold.

Which?%7, CCP and Federation of Small Businesses (“FSB”) argued that the safeguard cap
was set too high preventing take-up by low-income consumers and SMEs. Vodafone® and
Alan Mason® argued that at £45, the cap was set too high for a 10 Mbit/s service.
Vodafone said that consumers will likely end up receiving a service that is at least 50%
slower than the average national broadband service and pay approximately double.

Which? noted Ofcom’s intention to update the safeguard cap annually to reflect the CPI
and said that in its view this approach is not wholly appropriate given the intention should
be to maintain affordability. It suggested an alternative approach for the safeguard cap to
be adjusted by the lower of either CPl or market price trends or alternatively if CPI is used
exclusively, then Ofcom must commit to undertaking periodic reviews of the cap to ensure
that it remains affordable.

TrueSpeed said that the safeguard cap, set at £45, would encourage the Universal Service
Provider to build copper rather than fibre infrastructure which means the network would
have little chance of upgrade when USO thresholds are increased in the future.1©

BT said that if Ofcom were to proceed with the eligibility price threshold, it should not fall
below £45, should rise with inflation and should reflect any VAT changes. BT also said that

94 Vodafone response to the December 2018 consultation, page 11.

9 See responses to the December 2018 consultation: TalkTalk page 1 and Gigaclear page 4.

9% See responses to the December 2018 consultation: ACNI page 1 and Gigaclear page 4.

97 See responses to the December 2018 consultation: Which? page 7, CCP page 6 and FSB page 2.
98 VVodafone response to the December 2018 consultation, page 11.

99 Alan Mason response to the December 2018 consultation, page 2.

100 Truespeed response to the December 2018 consultation, page 3.

38



Statement: Delivering the broadband universal service

5.33

5.34

Ofcom should explicitly recognise that if the eligibility criteria changed in future, the
eligibility price threshold would be revisited.0:

KCOM suggested increasing the eligibility price threshold to £55 and said that it was not
clear why Ofcom considered £45 to be the correct level when analysis identified the range
to be £20-£55. On this basis, KCOM would expect the eligibility price threshold to be set at
£55.102 KCOM noted that the proposed eligibility price threshold is above its commercial
pricing for on-net consumer fibre broadband services that they offer across the Hull area
and the wider East Riding of Yorkshire and that these fibre services far exceed the
requirements of the USQ.103

Alan Mason?* and [$<]ws expressed concern about the data specification of the USO. Alan
Mason suggested increasing the data specification from 100GB to 500GB and [3<]
suggested an increase to 250GB if the eligibility price threshold was to be set at £45.

Responses on the process for checking if decent and affordable broadband is available at a

location

5.35

5.36

5.37

Respondents generally agreed that the proposed process by which the Universal Service
Provider checks if decent and affordable broadband is available at a location was
reasonable. Consumer bodies CCP1% and ACNI7 urged clear communication with
consumers so that consumers understood their role at each stage of the process.

Which? suggested that if decent broadband was available at a location already, the
Universal Service Providers should establish if services available on any third-party
network(s) were affordable before referring consumers to contact them directly.:s If the
process remained as proposed, they urged Ofcom to be clear about what evidence
consumers would need to present to the Universal Service Providers to demonstrate that
services on any third-party network(s) were not affordable.

BT said that Ofcom’s proposals presented practical issues as the onus would be on
consumers to calculate whether decent broadband services available on any third-party
network(s) were affordable in line with Ofcom’s eligibility price threshold. BT noted that
consumers might find this a complex calculation. Instead, BT asked for Connected Nations
information from Ofcom to take into account the affordability of existing broadband
services so that consumers would not be referred on to any unaffordable network
provider(s).

101 BT response to the December 2018 consultation, page 10.

102 KCOM response to the December 2018 consultation, page 3.

103 KCOM'’s standard USO qualifying Lightstream broadband package is a fibre-based service delivering 30Mbit/s with a
150GB data allowance priced at £37 per month. KCOM response to the December 2018 consultation, page 4.

104 Alan Mason response to the December 2018 consultation, page 1.

105 [3<] response to the December 2018 consultation, page 10.

106 ACNI response to the December 2018 consultation, page 1.

107 CCP response to the December 2018 consultation, page 2.

108 Which? response to the December 2018 consultation, page 4.
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5.38

Alternatively, if this was not possible, BT suggested that either the Universal Service
Providers might need to verify consumer claims by requesting evidence from consumers,
or that the Universal Service Providers could take the consumer’s word for it, in which case
they would expect to recover any cost of connecting these premises from a USO fund.

Our decision

Our decision on what is meant by an available existing service

5.39

5.40

541

The Order states that a home or business is eligible for the USO where an affordable
broadband connection and service that meets the technical specification in the Order is
not available to that location.

Ofcom’s May 2018 Comparing Service Quality report showed that for Virgin Media and the
main retail providers that use the Openreach network, the vast majority of orders (in
excess of 90%) were delivered within 30 calendar days of the customer’s order.1® This
represents when a service is readily available, compared to when a network build may
need to be carried out in order to deliver a service. For this reason, we proposed that a 30-
day timeframe would be an appropriate period to define the availability of an existing
broadband service. The May 2019 Comparing Service Quality report continues to support
our proposal.11e Given this, we have decided to define the availability of an existing
broadband service in the conditions as one that can be delivered within 30 calendar days
from the date of the customer’s order.

This means that where the Universal Service Provider, or any third-party network provider,
offers an affordable broadband connection and service that meets the technical
specification of the Order to a location on a commercial basis, but in practice they cannot
activate the consumer’s service within 30 days of the customer’s order date, that
consumer will be eligible for the USO, subject to the other eligibility criteria being met.
However, consumers should bear in mind that a commercially available service that takes
slightly longer than 30 days from the customer’s order date to be activated will likely be
delivered more quickly than the USO service which requires new network to be built.

We have decided to introduce a price threshold as part of the eligibility process

5.42

5.43

Having reviewed the consultation responses, we remain of the view that an eligibility price
threshold is necessary to ensure consumers have access to an affordable USO broadband
service.

We do not agree with BT and KCOM that an eligibility price threshold goes beyond the
Order. As set out in Section 2, the Explanatory Note to the Order sets out that this is an
instrument which the Government has made in order to fully discharge the UK’s obligation

103 Ofcom, May 2018. Comparing Service Quality 2017, page 24.
110 Ofcom, April 2019. Comparing Service Quality 2018, page 27.
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5.44

5.45

under the Universal Service Directive, which requires Member States to ensure that the
USO services are made available at the quality specified to all end-users in their territory,
independently of geographical location, and, in the light of specific national conditions, at
an affordable price.11t Our approach is consistent with the Order being the means by which
the UK is discharging this obligation, to ensure that a service of specified quality is available
to all consumers at an affordable price. As a practical matter, this means that it is
necessary to define an eligibility price threshold to determine whether an affordable
broadband connection and service are available.

We do not agree with BT that this is unnecessary because of the requirement for BT and
KCOM to offer uniform prices. Not all premises in the UK can, or will be able to, access a
decent broadband service via the Openreach network (which is that used by BT and other
providers such as TalkTalk, Sky and Vodafone to offer retail broadband services — typically
at 10Mbps or above — to the vast majority of the UK). Premises where the Openreach
network cannot provide decent broadband may only be able to access decent broadband
from an alternative network provider, such as a fixed wireless broadband provider or a
provider with its own fibre network. Some of those providers focus on harder to reach
areas of the UK. They do not have the same exposure to competition for decent broadband
as providers in the rest of the UK and they may also be exposed to higher average costs
than those that prevail in the rest of the UK. A requirement for BT and KCOM to offer
uniform prices across their own networks would not ensure that consumers at these
premises can access a decent broadband connection and service at an affordable price.

We acknowledge that an eligibility price threshold may have an impact on those providers
that currently supply broadband products at prices above the threshold. We discuss the
nature of that impact in more detail below.

We are setting the level of the eligibility price threshold at £45 per month

5.46

5.47

5.48

To ensure that the USO provides access to affordable broadband services as required by
the Order, we are implementing an eligibility price threshold of £45 per month (in
November 2018 prices), which includes VAT, connection charges, the monthly payment
and other broadband charges spread over the life of the contract (hereafter referred to as
“£45 per month”).

This means that if a consumer cannot access a decent broadband connection at their
premises for £45 per month or less, they can request a broadband connection from the
Universal Service Provider. The request would be subject to the other eligibility
requirements for the USO scheme.

For example, a consumer would be eligible for the USO if they have a broadband service
available that meets the technical specification in the Order, but where the cost to the

111 The Universal Service Directive, Article 3(1).
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5.49

consumer of that connection and service is more than £45 per month over the course of
the contract.’2 However, a consumer that is currently paying more than £45 per month for
broadband who has the option to switch to another service that is priced below £45 per
month and meets the USO technical specification, would not be eligible for a broadband
connection and service under the USO.

We set out in Annex 2 analysis which further supports our judgement that £45 per month
is sufficient to deliver affordability.

Consideration of a higher eligibility price threshold

5.50

5.51

5.52

We recognised in the December 2018 consultation that there was the potential for an
eligibility price threshold to impact on other broadband network providers due to
overbuild by the Universal Service Provider. Imposing a higher eligibility price threshold
would reduce the risk of overbuild for a greater number of other network providers, but
this is in tension with the requirement for affordability.

For most areas of the UK, a threshold of £45 per month will have no impact as generally
there is a wide choice of broadband providers and most providers offer entry level
products at prices well below the level of the threshold. Across the UK as a whole, 96% of
premises can currently receive a broadband service, that meets the technical specification
of the Order, from Openreach, KCOM, or Virgin Media’s networks and will therefore have
access to prices that are affordable.13 Entry level prices that are lower than £45 per month
are available on a number of other networks.114 BT told us that it plans to roll out its fixed
wireless service to 450,000 premises that would otherwise be eligible for the USO and it
has committed to provide these connections and services for less than £45 per month.
There will also be some premises that are eligible for the USO regardless of the eligibility
price threshold because no network is capable of delivering a service which meets the
technical specification. Consequently, we do not expect the eligibility price threshold to
distort retail broadband competition generally.

However, there are a small number of network providers, based mostly in rural areas, that
do not offer a broadband connection and service that meets the technical specification of
the USO for less than £45 per month. If these providers continue to offer prices above the
eligibility price threshold, their networks may be overbuilt by the Universal Service

112 \Where an eligible consumer chooses to take up a USO service, he or she will still be subject to any contract terms (e.g.
early termination charges) that may apply from their existing provider.

113 For example, BT currently offers standard and superfast broadband prices starting at around £32 per month over the
fixed commitment period. KCOM offers standard and superfast broadband packages at around £39 per month over the
fixed commitment period. Virgin Media offer 54Mbit/s download speeds for around £27 per month over the fixed
commitment period.

114 For example, broadband connections and services are available on the networks of CityFibre, Hyperoptic, OFNL,
Community Fibre, Three Broadband (FWA), and Gigaclear which meet the technical specification of the Order for less than
£45 per month.

115 BT’s pricing commitment is published alongside this Statement.
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5.53

5.54

Provider if customers request a USO connection, have no alternative service available to
them, and if the cost of building those USO connections is below the £3,400 reasonable
cost threshold.

As set out above, our approach is consistent with the Order being the means by which the
UK is discharging its obligation under the Universal Service Directive to ensure that a
service of specified quality is available to all consumers at an affordable price. We set out
in Annex 2 analysis which supports our judgement that a higher price threshold (e.g. £50
per month) would carry too great a risk of affordability concerns.!16 This intervention is
therefore necessary in order to fulfil the Order fully.

In any event, we believe that the impact of the eligibility price threshold on those network
providers that currently offer no products below £45 per month will be relatively small:

a) Secure Web Services Broadband, Cromarty Firth Wireless Networks, Lothian
Broadband and Kencomp?7 told us that they used publicly-funded vouchers for some
of their customers and that where customers are eligible for a voucher they reduce the
price of broadband below the £45 per month threshold. Lothian Broadband said that
its use of vouchers had reduced recently due to the scheme requirements becoming
more onerous.

b) In addition, some of the providers we spoke to said they would alter their pricing
structures or change their services in other ways such that they would have a service
that met the requirements of the USO and would be below the £45 per month
threshold. Call Flow, Cromarty Firth Wireless Networks and Truespeed said that they
would introduce entry-level products that were below the threshold, whilst Secure
Web Services Broadband said it would reduce the price of its existing entry-level
product.18

c) Secure Web Services, Call Flow, Lothian Broadband and Kencomp said that the
eligibility price threshold would have a minimal effect on their business.1

Consideration of a lower eligibility price threshold

5.55

Some stakeholders argued that the eligibility threshold of £45 was too high. Which?, CCP,
and FSB said that a level of £45 would prevent low income consumers and SMEs from
being able to access a decent broadband connection. Vodafone and some responses from
individuals argued that this was too high for a 10Mbit/s connection.

116 Fewer than 20% of dual play and standalone broadband customers pay prices of £50 or more. This proportion is lower
still [3<] for customers that take an ADSL service.

117 Secure Web Services Broadband, Cromarty Firth Wireless Networks, Lothian Broadband and Kencomp response to s.135
Notice of 24 May 2019.

118 Call Flow, Truespeed, Secure Web Services Broadband and Cromarty Firth Wireless Networks response to s.135 Notice
of 24 May 2019.

119 Secure Web Services, Call Flow, Lothian Broadband and Kencomp response to s.135 Notice of 24 May 2019.
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5.56 The purpose of the eligibility threshold is to ensure that premises can access an affordable
broadband service. It is not the function of the eligibility price threshold to deliver a
broadband service that is as keenly priced as it could be when compared to certain
broadband services available elsewhere.

5.57 We set out in Annex 2 our analysis of why we believe a threshold of £45 is sufficient to
ensure affordability. Whilst a lower threshold may deliver additional comfort that
connections and services will be affordable, we do not believe that this is necessary. As we
set out in Annex 2, broadband services appear to be affordable for the vast majority of UK
consumers and many are likely to be able to afford to pay more than they currently pay.:2

5.58 A lower price threshold would also have a greater impact on competing network providers.
This could have an adverse impact on any network expansion plans, and/or could lead to a
greater scope for overbuild of commercial networks.12t Any additional overbuild would
increase the size of the net cost of the USO.

Future changes to the eligibility price threshold

5.59 Some respondents including BT, KCOM, ACNI, and Gigaclear commented on how the
threshold should be adjusted and reviewed over time:

a) Inflation — BT and Gigaclear argued that the eligibility price threshold should increase
in line with inflation. Which? suggested that the safeguard cap should be adjusted by
the lower of either CPI, or market price trends, or alternatively if CPI is used exclusively,
then Ofcom must commit to undertaking periodic reviews of the cap to ensure that it
remains affordable. We agree that it is appropriate to increase the eligibility price
threshold in line with inflation so that it remains constant in real terms. Given that the
level of the threshold is based on data from November 2018, we have set the level of
the eligibility price threshold at £46.10p in the first year, based on the Office for Budget
Responsibility’s projections of CPl inflation up to and including the first quarter of
2020.122 |In subsequent years the level of the threshold will adjust on an annual basis in
line with CPl. We address Which?’s suggestion of periodic reviews below.

b) VAT - BT argued that the eligibility threshold should be set excluding VAT so that if VAT
were to change in the future, this cost (or benefit) could be passed on to consumers
automatically. We do not agree with this proposal from BT. Our assessment of
affordability is based on broadband prices inclusive of VAT. An increase in VAT is likely
to raise the price of many goods, which will put pressure on household finances, and

120 We also note that socio-economic analysis of 2015 postcode data indicated that in 2015, people living in the USO areas
had on average higher household incomes than the rest of the UK. This research was conducted with Experian and
published alongside Ofcom’s Technical Advice to Government on the USO. Ofcom, December 2016. Technical Advice to
Government, Annex 8: Socio-economic analysis of 2015 postcode data.

121 For example, if instead the eligibility price threshold was set at £40, additional providers such as Gigaclear (charging
around £41.70 per month on average) and Boundless Networks (charging around £41.10 per month on average) would
also be at risk of overbuild. Prices as at 29 April 2019.

122 \We calculated the geometric mean of CPI inflation for the five quarters from Q1 2019 to Q1 2020 inclusive, rounded to
the nearest 10p. Office for Budget Responsibility, Economic and fiscal outlook - March 2019, March 2019.
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c)

thereby reduce affordability of broadband services. That said, changes in VAT will be
reflected, with a lag, in the CPI and as such, the price threshold is likely to change if
there were a large change in VAT. Given this and the fact that for reasons explained in
Annex 2, we have chosen a threshold in the upper half of the broadband price
distribution, we do not envisage modest changes in VAT creating significant cost-
recovery problems.

Reviews of the threshold — ACNI and Which? said that we should reconsider the level
of the threshold at regular intervals, whilst BT argued that if the eligibility criteria
changed in the future, for example, an increase in the minimum download speeds, we
should revisit the eligibility threshold. In our view, it is not necessary to review the level
of the threshold to a pre-determined timetable. However, we will review the level of
the threshold from time to time where there is a reason to do so; for example, should
there be strong evidence that it is no longer effective, or should there be a large
change in VAT.

Process by which the Universal Service Provider checks if decent and affordable broadband is
available at a location

5.60

5.61

We remain of the view that the most practical approach upon receiving a USO request is

for the Universal Service Providers to first check their address-level information to

ascertain if they already provide decent, affordable broadband to the location.

a)

b)

If they do, they should offer that consumer a service on standard commercial terms
(i.e. that consumer is not eligible to receive the USO).

If they do not, they should check information derived from Connected Nations to see if
a decent broadband service is available on any third-party network(s). If they do, the
Universal Service Providers should advise the consumer to contact those network
provider(s) directly.12

We note suggestions that the Universal Service Providers should check if third-party

services are affordable before referring consumers to any third-party network provider(s).

However, we do not think that it is proportionate to require the Universal Service Providers

to monitor all pricing information across the market, or for Ofcom to provide pricing data

to support this assessment on an ongoing basis. This is for the following reasons.

a)

b)

Based on engagement with network providers explained above, our expectation is that
decent broadband will be available to consumers on third-party networks at prices
which are below the eligibility price threshold in the majority of cases.

Further, where pricing available from providers on any third-party network(s) is above
the eligibility price threshold, referring the consumer to contact them directly gives
these providers the opportunity to offer that consumer personalised pricing at a price

123 |n a small number of cases, a third-party network provider may not provide a broadband service directly to consumers
but will be able to direct consumers to retailers operating on its network.
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5.62

5.63

5.64

5.65

below the eligibility price threshold. If they do so, this will be a quicker and easier way
for consumers to access decent, affordable broadband, than via the USO which will
typically require new network to be built. For this reason, we do not think it is
necessary to take account of affordability in Connected Nations information.

Where a consumer is referred to a third-party network provider(s) which already provides
decent broadband to a location, but the consumer finds that it is charged above the price
threshold, then it is open to the consumer to restart its request for a USO connection.12
We do not think that it is fair for the Universal Service Providers to require consumers to
submit evidence to verify this, for example by asking them to submit a written quotation.
This is because the consumer’s account may be based on a telephone conversation with
the relevant network provider(s), or the provider(s) may not be willing to provide a written
guotation to support the consumer’s USO request to BT (and in exceptional cases KCOM).

We have decided that the Universal Service Providers should accept the information
provided by consumers unless that information does not appear reasonable, for example,
on the basis of published pricing information displayed on the relevant providers’ websites.
Ofcom’s General Conditions of Entitlement require all providers to ensure that clear and
up-to-date information on the applicable prices and tariffs and standard terms and
conditions in respect of access to and use of the services provided by them to consumers is
published.12

A number of respondents, including BT and consumer bodies, were concerned that an
eligibility price threshold could complicate the consumer journey. We want the consumer
journey to be as simple as possible and have placed considerable emphasis on this.
Nevertheless, we recognise that in some instances, a consumer may be directed to an
alternative network provider that can provide a decent broadband service, but is required
to recontact the Universal Service Provider because the service is above the eligibility price
threshold. We consider that it is more important that the eligibility price threshold ensures
that this consumer is able to access an affordable service. In any event, we believe that this
will happen in only limited cases given the strong incentives for alternative providers to
adjust their pricing, as indicated in the exchanges we have had with a number of
alternative providers.

We explain how we expect the Universal Service Providers to confirm the outcome of a
consumer’s request, including the information to be given to consumers, later in this
section.

124 |n a small number of cases, a third-party network provider may not provide a broadband service directly to consumers
but will be able to direct consumers to retailers operating on its network.
125 Ofcom General Conditions of Entitlement, Condition C2.2
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Checking whether the location is due to be covered by a publicly-
funded intervention

5.66 The Order defines how the USO interacts with ongoing publicly-funded broadband
interventions. For eligibility purposes, it sets a one-year cut-off date for future publicly-
funded interventions.

Our December 2018 consultation

5.67 In our December 2018 consultation, we explained that consumers who request the USO
are not eligible where their home or business is due to receive an affordable broadband
service which will meet the technical specification in the Order as the result of a publicly-
funded rollout scheme within one year of the date of their USO request.

Responses to our December 2018 consultation

5.68 A few respondents highlighted that some ongoing and future publicly-funded rollout
schemes would take longer than 12 months to deliver. They warned that, if USO
connections are delivered in these areas, they could undermine the viability of these public
contracts.'?¢

5.69 To mitigate this risk, respondents suggested that Ofcom should interpret the Order in such
a way as to exclude all premises that are in scope of future publicly-funded interventions
from eligibility for the USO, even where these are due to deliver in more than 12 months’
time, or that the Order should be amended to achieve this outcome. Alternatively, they
suggested that Ofcom should require the Universal Service Providers to use the network
which had won the public contract to meet any USO requests in those areas.1?”

5.70 Other respondents argued that locations which are due to benefit from publicly-funded
broadband vouchers (i.e. grants) which would deliver affordable, USO-level broadband
within 12 months of their issue date should be excluded from eligibility for the USO.128

5.71 Some respondents questioned if locations which are due to benefit from commercially-
funded roll-out plans should be excluded from eligibility for the USO.2°

Our decision

5.72 We note the comments from respondents that some publicly-funded schemes may take
longer than one year to deliver. In addition, we note that some schemes are currently in

126 Gigaclear response to the December 2018 consultation, page 5

127 See responses to the December 2018 consultation: The BiT Commons page 1 and Gigaclear page 5

128 \Wessex Internet letter to Ofcom dated 26 February 2019, page 1 and KCOM response to the December 2018
consultation, page 2

125 Wessex Internet letter to Ofcom dated 26 February 2019, page 1 and KCOM response to the December 2018
consultation, page 5

47



Statement: Delivering the broadband universal service

5.73

5.74

5.75

5.76

the procurement phase, and this means that delivery is likely to take longer than 12
months from when consumers will be able to make requests for the USO.

However, the Order clearly defines how the USO should interact with ongoing publicly-
funded broadband interventions. For eligibility purposes, it sets a one-year cut-off date.
This means that consumers who request a USO connection are not eligible where their
home or business is due to receive decent and affordable broadband as the result of a
publicly-funded intervention within one year of the date of their USO request. As explained
above, our role is to ensure a proper and effective implementation of the provisions of the
Order.

In relation to publicly-funded broadband vouchers, we agree with respondents that these
should qualify as publicly-funded interventions under the Order. Consequently, we have
decided that locations should not be eligible for the USO where they have been issued with
such vouchers which will fund the delivery of affordable broadband which will meet the
technical specification of the Order, and these connections will be delivered within a year
of the date of the USO request.

The Order is clear that only publicly-funded interventions can be considered when
assessing this aspect of eligibility under the USO. Future commercially-funded rollout
plans, or rollouts funded by charitable grants, individuals or groups of individuals, are not
within the scope of the Order.

We respond to comments about the Universal Service Providers’ use of third-party
networks to deliver USO connections and services in Section 6 of this statement.

Checking whether premises fall within the cost threshold of £3,400

5.77

The Order requires Ofcom to ensure that, when assessing the cost of providing a
connection, the Universal Service Providers take due account of the extent to which costs
may be shared by multiple locations. Where network infrastructure can be shared, build
costs should be shared between premises to determine whether the cost of provision to an
individual location would fall below £3,400. This is referred to in the Order as “demand
aggregation”.

Our December 2018 consultation

5.78

5.79

We explained our view that the most effective means of aggregating demand (in order to
determine the extent of shared costs) is to use a forecast of take-up of USO connections, as
this would minimise the delay from waiting for actual USO connection requests. We
proposed to set a 70% take-up forecast for the purposes of calculating the cost of provision
of a USO connection.

When estimating the cost per connection, we explained that the Universal Service
Providers should only include costs that directly arise from connecting USO premises, not
the costs that would already exist in the network. We proposed that only infrastructure-
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related costs should be included in the calculation, and that customer premises equipment
(e.g. routers or modems) should be excluded.

Responses to our December 2018 consultation

5.80

5.81

5.82

5.83

Respondents broadly agreed with using a forecast approach to demand aggregation.
However, Wessex Internet questioned whether this approach is consistent with the Order,
which states that the USO only applies if a prospective end-user requests that a broadband
connection is provided to that location. Wessex Internet also said that this would allow the
Universal Service Providers to cherry pick the most attractive areas without any real
reference to demand from the local area for their services.'*

Regarding the most appropriate level at which to set the take-up forecast:

a) BT, Gigaclear and Virgin Media argued that a 70% forecast is too high. BT and Virgin
Media both said that the characteristics of USO areas mean that demand for a
10Mbit/s service is likely to be lower than in the rest of the country. BT noted that it
uses a 61% take-up assumption in its BDUK contracts, while Virgin Media said that a
better assumption based on our analysis would be 60%, although it said that this is still
a stretch because it reflects demand for much faster speed services. Gigaclear said that
the take-up forecast should take account of competition from faster services made
available through state aid programmes. It also said that we had overlooked a risk that
too high a forecast will result in premises being connected involuntarily, which may
render them ineligible for state aid.131

b) Which? said that we should set an 80% take-up forecast, as the cost of overestimating
take-up would be shared across a broad base, whereas the cost of underestimating it
would fall heavily on a small number of individual consumers.132

The CCP agreed with our proposal to require that the Universal Service Providers monitor
and use actual take-up as the basis for demand aggregation, if it exceeds forecast take-up
after the USO has been introduced.3 Virgin Media said that Ofcom should commit to
reviewing the take-up assumption annually and adjust the forecast downwards if it is too
optimistic.134

Respondents also commented on the accuracy of connection cost estimates.

130 Wessex Internet letter to Ofcom, dated 26 February 2019.

131 See responses to the December 2018 consultation: BT page 16, Virgin Media pages 3-4 and Gigaclear page 7.
132 Which? response to the December 2018 consultation, page 5.

133 CCP response to the December 2018 consultation, page 5.

134 Virgin Media response to the December 2018 consultation, page 4.
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¢) Incircumstances where actual costs exceed the reasonable cost threshold, BT said that
it would expect to be able to withdraw eligibility (e.g. if costs escalate by more than
10% above the threshold).:3s KCOM asked us to confirm that the Universal Service
Provider would have to subsume the cost impact in those circumstances.136

d) CCP and Which? said that Ofcom should scrutinise the Universal Service Providers’
connection cost estimates — for instance through spot check audits — to ensure that
cost estimates are accurate.s?

5.84 CityFibre agreed that the Universal Service Provider’s connection cost estimates should
exclude those costs that already exist in the network, and should take full account of all
premises in the their designated area that may share relevant network assets.38 Virgin
Media agreed that only infrastructure-related costs should be included, and only where
they do not relate to existing infrastructure that will be used for non-USO service
provision.13 In contrast, BT said that the calculation should include both network costs and
avoidable downstream costs associated with providing the retail universal service,
including the provision of a customer router.4°

Our decision

5.85 In summary, we have decided to adopt a forecast approach to demand aggregation, and to
use a 70% take-up forecast. We have set out our reasoning in more detail below.

Approach to demand aggregation

5.86 We remain of the view that the best approach for ensuring a proper and effective
implementation of the Order is to use a forecast take-up for demand aggregation. This is
primarily because it allows the USO to be delivered more quickly than if shared connection
costs were assessed, based on actual demand for USO connections at a given point in time.

5.87 We disagree with Wessex Internet that this approach will allow the Universal Service
Providers to “cherry pick” the most attractive areas as, subject to eligibility, the Universal
Service Providers will be required to provide USO connections wherever a request is made.
Our forecast take-up approach will only allow them to consider the likely extent of shared
costs involved in delivering that requested connection.#t As such, we consider that this
approach is consistent with the Order and will not lead to premises being connected
involuntarily as Gigaclear has suggested.

135 BT response to the December 2018 consultation, pages 14-15.

136 KCOM response to the December 2018 consultation, page 5.

137 See responses to the December 2018 consultation: CCP page 6 and Which? pages 5-6.

138 CityFibre response to the December 2018 consultation, page 9.

139 Virgin Media response to the December 2018 consultation, page 7.

140 BT response to the December 2018 consultation, page 14.

141 |t is also unclear which areas would be “attractive” to the Universal Service Providers, given that these are areas where
commercial network rollout to provide decent broadband has not yet occurred.
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Take-up forecast

5.88

5.89

5.90

In our December 2018 consultation, we proposed a 70% forecast for long-run USO take-up.
This was the midpoint between take-up of 10Mbit/s or above services in non-USO areas in
2017 (around 60%) and take-up of all fixed broadband services (80%), which we considered
reflects the long-run level of fixed broadband demand.

We have since collected more up-to-date information on the proportion of non-USO
premises receiving download speeds of 10Mbit/s or above. This proportion increased from
61% in 2017 to 67% in 2018.142 Assuming that demand for decent broadband speeds
continues to increase at similar rates, this proportion will exceed 70% by the time that
customers can start requesting USO connections in 2020. All other things equal, this
suggests that the long-run level of USO take-up would more likely sit somewhere between
70% and 80%.

However, as stakeholders have noted, there are reasons why the distribution of speeds in
USO areas may not converge to the distribution of speeds in non-USO areas:

a) The characteristics of USO areas may be different. BT and Virgin Media said that USO
areas have a greater proportion of premises with no usual residents (e.g. second
homes or non-occupied premises), as well as a higher proportion of older residents for
whom fixed broadband demand may be lower. We recognise that such variations in
premises mix — particularly in respect of non-occupied premises — could imply lower
innate demand for a decent broadband service in USO areas. Furthermore, BT
submitted some information showing that the number of Openreach marketable
premises (ORMP) as a proportion of all premises is lower in USO areas than
comparable non-USO areas.' This is consistent with USO areas having relatively more
premises which do not typically demand broadband services. However, our analysis of
this information indicates that the proportion of ORMP in some USO areas may be
artificially low because BT’s data appears to count some premises that do not meet our
definition of a premises. These premises would be excluded from the list of properties
(derived from Ofcom analysis of network coverage information collected for the
Connected Nations reports) which do not have access to decent broadband.4

b) Itis also possible that a proportion of non-USO premises currently receiving speeds of
10Mbit/s or above would be satisfied with a slower broadband connection, but they
receive a service at or greater than 10Mbit/s because it is the most basic service

142 See page 18, Ofcom, Connected Nations 2018: UK report (December 2018), 65% of all premises had an active broadband
service that delivers a download speed higher than 10 Mbit/s in 2018, which is equivalent to 67% of all premises that that
have access to speeds greater than 10 Mbit/s. This followed an increase of 3 percentage points (from 58% to 61%)
between 2016 and 2017.

143 BT response to s.135 Notice of 25 April 2019. Openreach marketable premises is defined as those with a working copper
circuit in the last 5 years. All other things equal, we expect premises without a working copper circuit to be less likely to
request a USO connection because it implies they may not require fixed line telephony (including broadband) services in

general.

144 See Section 8 for further details on the data that we will provide to Universal Service Providers.
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5.91

5.92

5.93

available to them. If this is the case, it suggests that fewer USO premises would be
expected to proactively request a service upgrade when it is made available to them.
Having said this, the Universal Service Providers must undertake targeted awareness
activity — involving direct contact with customers — to raise consumer awareness about
the USO (as set out later in this section), which could help to drive take-up even among
customers who would not otherwise request a USO connection.

c) Gigaclear said that USO take-up might be lower due to competition from state aid
programmes. Any premises benefiting from public rollout schemes within 12 months
would be excluded from USO eligibility, so should not feature in the base of premises
over which take-up is forecast. Where schemes are due for completion more than a
year away, this could potentially affect USO demand. However, this relies on customers
being aware of the scheme. It also assumes that the scheme would deliver faster
services than a USO connection, which may not always be the case.s

While it is difficult to quantify the magnitude of these impacts, we recognise that they
provide reasons for shading down the take-up forecast.

We have considered whether the experience of BDUK can inform our view on USO take-up.
BT said it forecasts take-up of 61% in its BDUK contracts. Actual take-up of phase 1 BDUK
projects reached 55% in December 2018, but it has been growing steadily and we project it
could increase to around two-thirds by Q1 2020.%¢ Furthermore, the availability of decent
ADSL broadband services in some BDUK areas may depress BDUK take-up relative to USO
areas where decent broadband is by definition not available. On the other hand, this is not
directly comparable with USO take-up for our purposes because [$<]. Given these
differences, and the fact that BDUK take-up does not yet appear to have reached a steady
state level, we consider the implications for USO demand are unclear.

We have also considered the relevance of available market research for forecasting likely
USO take-up, but we consider that it provides limited additional insight. Virgin Media
noted a survey undertaken by BDUK on its market pilot tests, in which 39% of respondents
who did not participate in the pilots said that it was because they were happy with their
existing service (with a further 17% saying they do not use the internet that often).
However, the sample size for this question was very low (54 respondents) and limited to
five local areas, while the questions focused on likelihood of taking alternative
technologies to respondents’ existing supplier (e.g. satellite or fixed wireless).24

145 We note that BT has said it intends to deliver most USO connections using FTTP, which would deliver comparable
speeds to state aid programmes. See for instance paragraph 2.62 of BT’s response to the December 2018 consultation.
146 BDUK: Table of local broadband projects. Projections based on Ofcom analysis. We have assumed take-up grows linearly

at the same rate as average quarterly growth over the last two years (2.4 percentage points per quarter). Quarterly growth
has remained relatively stable (at between 2.1 and 2.8 percentage points) since 2016.

147 BDUK, February 2016. Emerging findings from the BDUK Market Pilot tests, Annex D, Figure 5. BT also undertook some
market research into awareness and impact of the USO in September 2018. As part of this research, [$<] of respondents
said they would be very likely to request a USO service and [3<] of respondents said they would be likely or very likely to
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Overall, we consider that a 70% take-up forecast remains appropriate for the purposes of
calculating the cost of provision of a USO connection. This is the lower end of our revised
range, which reflects the possibility that demand for USO connections may be lower than
take-up of 10Mbit/s and above services in the rest of the country.

In response to Which?, we agree that the additional cost of setting too high a forecast
would be spread over a broader base, but this still represents a cost and potentially an
increase in consumer bills. Indeed, the purpose of the reasonable cost threshold is to
ensure that consumers with extremely costly connections are not inappropriately
subsidised by other customers. We do not therefore consider that it would be appropriate
to set a forecast that significantly exceeds our best estimate of likely take-up in the long-
run, to increase the number of customers benefiting from the USO. We also note that,
even though underestimating long-run take-up could result in a delay for some customers
receiving a USO connection, they would still become eligible for the USO once actual take-
up exceeds the forecast (as the Universal Service Provider should thereafter use actual
take-up to calculate shared costs).

As set out in our December 2018 consultation, we may review and adjust this forecast in
future if we consider that it is not set at an appropriate level. Virgin Media said that we
should commit to reviewing it annually or else oblige the Universal Service Providers to
adjust the take-up assumption downwards — when this can be justified using data — if the
projection turns out to be too optimistic. We do not consider that an automatic annual
review would be appropriate. However, we agree that a revision to the long-run take-up
forecast would be appropriate, if there was data that demonstrated the take-up
assumption was clearly too high or too low.

Accuracy of connection cost estimates

5.97

5.98

The Universal Service Providers must initially assess whether the cost of providing a
connection falls below £3,400, by way of an estimate. This estimate could be incorrect for
several reasons, besides actual take-up departing from forecast take-up. For instance,
network build costs may turn out to be higher than expected if wayleaves take longer to
agree, or if it transpires that a duct has collapsed. Equally, build costs may also be lower
than estimated, for example if the network rollout takes less time than planned.

There are two risks associated with connection cost errors:

a) The Universal Service Providers underestimate costs, meaning some premises obtain a
USO connection without paying excess costs despite actual costs breaching the cost
threshold. This risk is most relevant to BT, as its overall cost of delivering the USO is
likely to be much higher than KCOM (increasing the impact for any industry fund); and

request a USO service. These proportions were [3<] and [3<] respectively after excluding respondents who said they
already received a 10 Mbit/s service. However, a further [2<] of respondents said they were neither likely nor unlikely to
do so. Furthermore, the survey showed that awareness of the broadband USO was low in general. As explained below, we
would expect better consumer awareness to help drive take-up once the USO is introduced next year.
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b) The Universal Service Providers overestimate costs, meaning some premises are
incorrectly denied a USO connection because estimated costs breach the threshold.

Underestimated costs

5.99

5.100

5.101

In respect of underestimated costs, we recognise that the Universal Service Providers
should not be automatically expected to finance excess connection costs by themselves, as
this could leave them unfairly exposed to circumstances genuinely beyond their control.
The Universal Service Providers should be eligible for compensation for the actual costs
associated with USO provision, so long as they were efficiently incurred.

This approach, however, places the risk associated with underestimated connection costs
entirely with industry fund contributors, and by extension their customers (as fund
contributors may pass on at least some of the cost of contributing to the fund to their
customers). In particular, it leaves open the possibility that, in circumstances where costs
are significantly underestimated, the Universal Service Providers would be required to
deliver extremely costly connections which may far exceed the reasonable cost threshold.
We therefore agree with BT that the Universal Service Providers should in principle be able
to withdraw eligibility if it transpires that actual costs will exceed the reasonable cost
threshold by a certain margin (and if the customer does not agree at this point to pay
excess costs).

The appropriate level of this margin should balance the risk to industry fund contributors
described above, with the benefits from a simpler and more straightforward consumer
journey. In assessing this trade-off, we have considered the following.

a) The primary drawback from a lower margin is that it could increase the number of
instances where customers are told that they are ineligible for the USO after significant
time has elapsed since they made their USO request. This would significantly worsen
outcomes for those customers, who may otherwise have taken alternative broadband
services in the meantime (e.g. satellite broadband). Furthermore, it could also lead to
wasted costs incurred up to the point that the Universal Service Provider establishes
that actual costs will exceed the reasonable cost threshold, plus any margin.

b) Set against this, we consider that the risk borne by contributors to any industry fund is
already mitigated by the following measures that we have put in place, to provide the
Universal Service Providers with the ability and incentive to ensure that their
connection cost estimates are as accurate as possible.

i) First, we have clarified that network planning activities will be undertaken during
the implementation period in relation to those premises which are expected to fall
below the reasonable cost threshold. We expect that this is likely to improve the
accuracy of BT’s cost estimates for these premises, therefore reducing the number
of instances of premises incorrectly receiving USO connections.

ii) Second, as part of our assessment of any unfair net cost claim by the Universal
Service Providers, we would expect the Universal Service Providers to provide an
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5.103

explanation and evidence to justify claiming for any connections that exceed the
reasonable cost threshold. Any excess costs which cannot be reasonably explained
by unforeseen circumstances would not be considered efficient.14s

We therefore consider that BT’s proposed margin (i.e. 10% above the reasonable cost
threshold) is too low. Recognising that this is a matter of regulatory judgement, we
consider that a more appropriate margin would be 100% of the reasonable cost threshold;
in other words, the Universal Service Providers should continue delivering a USO
connection to a consumer who has been declared eligible until it becomes apparent that
the connection cost would likely exceed £6,800 (excluding VAT). We expect that Universal
Service Providers would only reach the upper end of this margin in very limited
circumstances.49

We consider that this margin would better achieve our objective of sufficiently protecting
the fund against significant cost overruns and an undue burden on the industry fund, while
also reducing instances of poor consumer outcomes. Given the mitigations set out above,
we expect that incidences of significant cost overruns will be low. However, should this
turn out not to be the case, we will review this margin in future and we may adjust it if we
consider that it is not set at an appropriate level.

Overestimated costs

5.104

5.105

As explained above, BT will undertake network planning activities during the
implementation period to those premises expected to fall below the reasonable cost
threshold. To the extent that this reveals that BT’s initial estimates for those premises have
been overestimated, BT should revise its estimates for all other premises which are
potentially eligible for the USO (i.e. those premises which BT initially estimated would
exceed the cost threshold). This should improve the overall accuracy of connection cost
estimates, thus lowering the number of consumers who are incorrectly classified as
ineligible at this stage.10

Furthermore, for both BT and KCOM, consumers whose estimated connection cost still
exceeds the reasonable cost threshold at the point of request can request a detailed
guotation from their Universal Service Provider, based on a full survey. This should provide
an even more accurate estimate of the cost to that specific premises. Customers can also
make a complaint if they are unhappy with the eligibility decision as we set out later in this
section. Together, we consider that these provisions further mitigate the risk of consumers
being incorrectly denied a USO service.

148 Furthermore, as we explain in Section 10, the Universal Service Providers would also contribute towards funding the net
cost of the USO. We would expect this to strengthen the incentives to accurately estimate connection costs.

149 At this point, the Universal Service Provider should follow the process where costs exceed the reasonable cost
threshold, as set out below, and determine whether the customer would like to pay the excess costs (which in these
instances would be above £6,800 given the reliance placed by the consumer on the initial eligibility assessment).

150 This reflects Condition C.1(b) whereby BT must take reasonable steps to use the most up-to-date information when
assessing whether the criteria under Conditions A.3 and B.1 to B.10 (inclusive) are met. KCOM is already progressing its
network build to USO premises in the Hull Area, which should mitigate this risk for them.
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Additionally, as set out in Section 9, we will monitor the number of USO requests that are
rejected on the basis that costs exceed the reasonable cost threshold. We do not consider
that committing to carrying out regulatory spot checks or audits is necessary at this stage.
However, if in future we consider it necessary, we will interrogate a sample of the
Universal Service Providers’ cost estimates to understand the basis on which they have
rejected a USO request. If we consider that there is insufficient evidence for this, we will
consider appropriate next steps. This could include taking enforcement action.

Relevant costs for determining eligibility

5.107

5.108

5.109

When assessing whether a customer is eligible for the USQ, as set out in the Order, we are
interested in the costs that directly arise from provision of the broadband connection to
the premises. We agree with BT that this can include both network costs and downstream
costs which are incremental to the provision of USO connections (i.e. it should not be
limited to infrastructure costs).1s! In particular, we agree that labour and capital costs and
project management costs should in principle also be included as part of estimated
connection costs, so long as: first, they are genuinely incremental to USO connections; and,
second, are appropriately spread over all USO premises to which these costs apply.

However, we remain of the view that the following costs should be excluded from the
Universal Service Provider’s calculation of connection costs.

a) Costs associated with promoting awareness of the USO, as they are not directly
related to the provision of the broadband connection.

b) The costs of customer support associated with the USO (e.g. BT’s Universal
Broadband Support Group, or UBSG). Although customers cannot technically
request and obtain a USO connection without the UBSG, its primary purpose is to
establish a customer’s eligibility status, rather than supporting the deployment of
connections to those consumers who are eligible. UBSG will also be involved in
dealing with complaints or other queries which are not directly related to the
provision of the connection.

¢) The cost of customer premises equipment such as a router, as this is related to the
provision of a broadband service rather than the connection itself. We consider
that this is consistent with the Order, which states that eligibility depends on
provision of the broadband connection (rather than connections and services)
costing less than £3,400.

As set out in the December 2018 consultation, these costs would nevertheless be eligible in
principle for funding, should we determine that an unfair net cost burden has arisen.

151 This would include all costs listed under “Openreach” and “Enterprise” on page 15 of BT’s response to the December
2018 consultation, other than the customer’s router (as explained below).
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Informing consumers of the outcome of their request

Our December 2018 consultation

5.110

5.111

5.112

In our December 2018 consultation, we proposed that 30 calendar days was a reasonable
and proportionate timeframe within which consumers should be informed by the Universal
Service Providers whether they are eligible for a USO service. Where further information
may be required from the customer to determine eligibility, we proposed that the
Universal Service Provider should allow the consumer 5 calendar days within the 30-day
period to provide this evidence. If the consumer took longer than 5 days to provide the
requested information, the Universal Service Provider could extend the 30-day period
incrementally by the number of additional days it took for the consumer to provide the
information.

We proposed that where the Universal Service Provider confirms that a consumer is
eligible for the USQ, it should make an offer to supply the connection and service for the
consumer to accept. If a request is declined, the Universal Service Provider should clearly
explain the reason for its refusal to each consumer and direct the consumer to relevant
third parties or advise them of any other appropriate next step (for example, to consider if
they wish to pay any excess connection costs above the £3,400 reasonable cost threshold).

Where a consumer’s USO request is declined because their estimated connection cost
exceeded the £3,400 reasonable cost threshold and that person decides to pay those costs,
we proposed that they should be paid to the Universal Service Provider on delivery of the
USO. Where that person decides not to pay the excess connection costs, we proposed that
the Universal Service Provider should offer that consumer the opportunity to be re-
contacted if they become eligible for the USO in the future i.e. because the costs of
connecting them reduce.

Responses to our December 2018 consultation

Timeframe for responding to requests

5.113

Respondents broadly agreed with our proposal to require the Universal Service Providers
to confirm the outcome of a consumer’s request within 30 calendar days of the date of the
consumer’s request. The CCP noted that this timeframe was reasonable, and that using
calendar days rather than working days would be simpler for consumers to understand.152
Kent County Council welcomed the setting of a clear timeframe for the Universal Service
Providers to respond to requests.1s3

152 CCP response to the December 2018 consultation, page 2
153 Kent County Council response to the December 2018 consultation, page 2.
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5.115

5.116

BT agreed that 30 days was an appropriate timeframe for responding to consumer
requests on the basis that connection costs would be based on pre-prepared estimated
costs.1>

KCOM argued that the 30-day timeframe to confirm the outcome of a consumer’s request
should be subject to exceptional circumstances, as there were a number of cost issues
which could take time to resolve, for example wayleaves.15s

In our further engagement with BT, it disagreed with our proposal that where evidence of
liability for council tax or business rates is required because a consumer’s address cannot
be found, the consumer should be given 5 calendar days within the 30-day period to
provide this evidence; and that where they took longer than 5 days to provide it the
Universal Service Provider could extend the 30-day period incrementally. BT explained that
in these cases it would be more complex to assess eligibility, and so they would be more
likely to need the full 30-day period to confirm the outcome of the consumer’s request.
Further, this proposal would require complex systems design.15

Information to be provided to consumers on the outcome of their request

5.117

5.118

5.119

The CCP agreed that when confirming the outcome of a consumer’s request, the Universal
Service Provider should be required to explain why it had reached its decision on eligibility,
and that this should include signposting next steps for the consumer to receive the USO, or
providing contact information for relevant third-parties, including the names and contact
details of any third-party network provider(s) which already provide decent broadband to a
location, or the names and contact details of relevant publicly-funded interventions.7

Gigaclear argued that there was a risk that the Universal Service Providers might try to
reactively retain customers who made requests who could not receive USO-level
broadband on their network, by offering them a discount to retain their existing service,
thereby discouraging them from exploring the availability of decent and affordable
broadband on any third-party networks. Gigaclear argued that Ofcom should regulate the
communication between the Universal Service Providers and consumers to prevent this. 158
During its further engagement BT asked in what order the Universal Service Providers
should list any third-party network provider(s) which offered decent broadband to a
location.

Which? said that, in circumstances where a consumer’s estimated connection cost exceeds
the £3,400 reasonable cost threshold, the Universal Service Providers should:15°

154 BT response to the December 2018 consultation, page 16.

155 KCOM response to the December 2018 consultation, page 4.

156 BT response to s.135 Notice of 29 May 2019.

157 CCP response to the December 2018 consultation, pages 2-3.

158 Gigaclear response to the December 2018 consultation, page 8.
159 Which? response to the December 2018 consultation, pages 5-6.
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a) make clear to consumers that they can challenge the outcome by making a
complaint and if this remains unresolved accessing the dispute resolution body;
and

b) inform consumers of their full range of options, including waiting for more
premises in their area to apply for the USO (therefore potentially bringing the
connection cost below the £3,400 reasonable cost threshold), or waiting for
delivery through another means e.g. public interventions.

Where connection costs exceed the £3,400 reasonable cost threshold

5.120

5.121

5.122

BT said consumers whose estimated costs exceeded the £3,400 reasonable cost threshold
should be provided with a detailed quotation, which would be based on a full survey. BT
proposed that it should have 60 calendar days from the date of the consumer’s
confirmation that they would like to proceed to undertake a full survey and provide the
guote to the consumer.2° BT also said in its engagement with Ofcom that flexibility should
be permitted on at what point excess costs should be paid by consumers, and how they
should be structured. This could be for example by allowing the Universal Service Provider
to seek an appropriate deposit from consumers, or allowing them to spread the costs over
time.

Which? argued that the Universal Service Providers should recalculate the consumer’s
excess cost once the connection is delivered (if the consumer has agreed to pay the excess
costs themselves), and adjust the payment required from the consumer if take-up is higher
than originally forecast.

Several respondents suggested that, where costs exceed the £3,400 reasonable cost
threshold, publicly-funded broadband voucher schemes could be used to help consumers
meet these costs.16!

Re-contacting a consumer who becomes eligible for the USO

5.123

5.124

BT disagreed that the Universal Service Providers should re-contact consumers who were
not eligible because they were above the £3,400 reasonable cost threshold if they
subsequently become below the threshold and eligible for the USO. It said this would be
complex and difficult to implement. It would also increase the cost of the scheme for little
additional value.162

Where a consumer is not eligible because a publicly-funded intervention was forecast to
provide decent, affordable broadband to a location within 12 months of the date of the
consumer’s request, Which? argued that Universal Service Providers should periodically re-

160 BT response to s.135 Notice of 29 May 2019.
161 Staffordshire County Council response to the December 2018 consultation, page 2.
162 BT response to the December 2018 consultation, page 17.
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assess if the publicly-funded intervention was progressing on time and recontact the
consumer if it was not.

Our decision

Timeframe for responding to requests

5.125

5.126

5.127

5.128

We have considered responses to our December 2018 consultation on the timeframe for
the Universal Service Providers to assess eligibility and to inform the consumer of the
outcome of their request. We remain of the view that it is important for consumers to
have a clear timeframe on when they will know the outcome of their request.

Respondents, including both consumer groups and the Universal Service Providers,
supported the proposed 30 calendar day timeframe, and we continue to believe that it
strikes the right balance between our objective for consumers to be informed of the
outcome of their request as soon as possible, and the need to allow the Universal Service
Providers sufficient time to conduct the eligibility-checking exercise during periods where
they may receive a large number of requests.

However, we accept that, to meet this timeframe, connection costs will be based on pre-
prepared estimated costs, rather than on full surveys, as it is unlikely to be possible for the
Universal Service Providers to carry out full surveys to calculate connection costs for every
premises which may be eligible for the USO in advance of a request being received.

Where a request is made, and the location’s address cannot be found on the AddressBase
product in the qualifying categories, the Universal Service Provider is required to request
evidence from the consumer of that location’s liability for council tax or business rates. In
this situation, we think that there is merit in BT’s argument that these cases may be more
complex to establish eligibility for, and so the full 30-day period is more likely to be needed
by the Universal Service Provider to assess eligibility and to confirm the outcome of a
consumer’s request. For this reason, we have decided to allow the Universal Service
Provider to extend the 30-day timeframe incrementally by the number of additional days it
takes for the consumer to provide evidence of the location’s liability for council tax or
business rates.

Information to be provided to a consumer on the outcome of their request

5.129

5.130

We agree with respondents that, when confirming the outcome of a consumer’s request, it
is important that the Universal Service Provider should explain clearly why it has made its
decision about eligibility.

Where the Universal Service Provider confirms that a consumer is eligible under the USO
scheme, the Universal Service Provider should explain that the request meets the eligibility
criteria and simultaneously make an offer to supply the connection and service for the
consumer to accept. Where the consumer accepts this offer, this is the customer’s
confirmed order date.
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5.132

5.133

5.134

5.135

5.136

5.137

If a request is declined by the Universal Service Provider because it does not meet one or
more of the eligibility criteria specified in the Order, we will require the Universal Service
Provider to clearly explain the reason for its refusal to the affected consumer, and where
relevant to direct the consumer to appropriate third parties.

Where there is already a broadband service at a location which meets the technical
specification in the Order from any other network provider(s), the Universal Service
Provider must advise the consumer which network provider(s) serve that address and give
the consumer the name(s), telephone number(s) and website address(es), so that the
consumer can contact them. If the Universal Service Provider does not provide this
information and instead seeks to discourage a consumer from contacting any third-party
network(s) by offering a discounted non-USO compliant broadband service on their
network, as suggested by Gigaclear, this would contravene the universal service conditions.

By way of guidance, we expect the Universal Service Providers to explain the availability of
third-party networks to consumers without commenting on the benefits of different
broadband speeds, technologies or other service aspects.

We have considered existing practice by industry and public schemes, and have decided
that the Universal Service Providers should provide the names of any relevant third-party
network(s) in alphabetical order.1s3 We expect the Universal Service Providers to take this
approach, and we will work with them to ensure that consumers are given clear, concise
information and that this does not give any network provider(s) an unfair advantage.

Similarly, where a location is forecast to have access to decent and affordable broadband
as the result of a publicly-funded intervention within a year of the date of the consumer’s
request, we will require the Universal Service Providers to give the consumer the name and
contact details of the local body for public enquiries. This is so that the consumer can find
out further information and register for updates on the scheme’s progress. Where the
publicly-funded intervention is as the result of a voucher scheme, we will require the
Universal Service Providers to give consumers the name and contact details of the supplier.

In the following situations, the Universal Service Provider must inform the consumer that
they have the right to contact them again to make another request: (i) if the schemes
change and their location is no longer due to be covered; (ii) rollout is delayed and they will
not be covered within a year of their request; (iii) or the broadband service which is
delivered is not affordable in line with the eligibility price threshold.

In these circumstances, the Universal Service Provider does not need to reassess the
availability of a connection delivered by a publicly funded scheme within the next 12
months. They can assume that this eligibility criterion has been met.

163 Openreach, Gigaclear and publicly-funded voucher schemes (e.g. Better Broadband) list providers available on their
networks / approved voucher connection suppliers in alphabetical order.
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Where costs exceed the £3,400 reasonable cost threshold

5.138

5.139

5.140

5.141

5.142

Where pre-prepared estimated costs indicate that connection costs exceed the £3,400
reasonable cost threshold, we agree with BT that it is in the best interests of consumers for
costs quoted by the Universal Service Providers to be as accurate as possible, and that the
Universal Service Providers should provide consumers who would like to proceed with a
detailed quotation based on a full survey. Given the potential number of surveys which the
Universal Service Providers may have to carry out, we consider that 60 calendar days from
the date of the consumer’s confirmation that they would like a full survey would allow the
Universal Service Providers sufficient time to provide these.

We expect that detailed quotations for consumers should clearly explain the work required
to deliver the specific connection and an explanation of the various costs involved. We
expect the Universal Service Provider to explain to consumers that they have the following
options:

a) paying any excess connection costs themselves;

b) doing some of the deployment work themselves to help reduce costs (e.g. digging
a trench on their land); or

¢) purchasing commercially available satellite broadband (outside the USO scheme).

Where consumers agree to pay excess costs themselves, we consider that it would be
appropriate to allow the Universal Service Providers to decide in the first instance on how
best to reach agreement with consumers on how they will pay these costs. This would
allow the Universal Service Providers to take a deposit to confirm the order, or to take
payment in instalments giving consumers the option of spreading the costs. If a Universal
Service Provider decides that is it appropriate to require consumers to pay a deposit, we
consider that the proportion of any deposit relative to the total amount should reflect only
what is necessary to secure a firm commitment from the consumer that they will pay the
balance and subscribe to the USO service on delivery.

If actual costs are lower than forecast, for instance due to higher than forecast take-up, the
consumers should pay less than agreed at the eligibility stage (as suggested by Which?). In
addition, where excess costs are quoted by the Universal Service Provider, the consumer
may wish to negotiate a more highly-specified broadband service as part of the
arrangement, providing that the consumer agrees to meet the relevant costs above the
£3,400 reasonable cost threshold. This would be a commercial arrangement between the
consumer and the Universal Service Provider outside the scope of the USO scheme.

If consumers decline to pay any excess costs themselves (either before or having received a
detailed quotation), we agree with Which? and other respondents that the Universal
Service Providers should explain to consumers that they may nevertheless become eligible
for the USO in due course, and that they have the right to submit a new request at a later
date. They must also explain that the consumer may challenge an eligibility decision by
making a complaint and include a copy of the Customer Complaints Code for USO
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5.143

5.144

complaints. Our decisions in relation to complaints handling and dispute resolution are
explained in Section 7 of this statement.

We do not consider that the Universal Service Providers should refer to planned public
interventions, when the details and timing of these schemes are significantly beyond 12
months or have no forecast delivery date, as these plans can be uncertain and there would
be a high risk of giving consumers false or inaccurate information.

It is for the UK, Nations and local government to consider whether is it appropriate to
allocate public funds, for example through broadband voucher schemes, to help
consumers meet excess costs. This decision is not within Ofcom’s remit as part of our work
to implement the USO.

Re-contacting a consumer who becomes eligible for the USO

5.145

5.146

5.147

We recognise that requiring the Universal Service Providers to monitor the eligibility status
of individual consumers on an ongoing basis, and re-contact them if their circumstances
change (e.g. due to changes in estimated connection costs, or the coverage of publicly-
funded interventions) would likely increase the cost and complexity for them.

We expect the Universal Service Providers to continue to undertake targeted consumer
awareness about the USO, particularly where circumstances in a given area materially
change (e.g. where new commercial deployments significantly lower the incremental
connection costs to USO premises, or where the coverage of public interventions
changes).1s¢ Furthermore, consumers can also request to be kept up-to-date on the
delivery progress of publicly-funded schemes by the relevant local body or voucher
connection supplier (and, as set out above, the Universal Service Providers will have
explained to consumers that they may become eligible for the USO at a later date, and that
they have the right to submit a new request). Together, we consider that this will reduce
instances whereby consumers subsequently become eligible for the USO but are not aware
of this.

Therefore, we no longer consider that it would be proportionate to require the Universal
Service Providers to monitor eligibility and proactively re-contact consumers who become
eligible for the USO in due course. We have therefore removed this proposed obligation.

Ensuring appropriate consumer awareness of the Broadband USO

Our December 2018 consultation

5.148

In our December 2018 consultation, we highlighted the importance of consumers, who
may be eligible for the USO, being made aware of how they can request a USO connection
and explained that we considered responsibility for raising consumer awareness rested

164 \We discuss our obligations on respect of consumer awareness in more detail in the next section.
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with the Universal Service Providers. We therefore proposed a general requirement on the
Universal Service Providers to take all reasonable steps to ensure they raise awareness of
the USO.

Responses to our December 2018 consultation

5.149 Which?, CCP, Virgin Media, TrueSpeed, Ombudsman Services, FSB, the Local Government
Association (“LGA”), Kent County Council, KCOM, BT, ACNI, George Adam, Alan Mason and
[3<] all agreed with our proposals in principle.

5.150 No respondents objected to our overall proposal on consumer awareness. However, some
stakeholders provided suggestions on how the requirement could be strengthened and
highlighted the importance of raising awareness across a variety of channels.

a) Monitoring Universal Service Provider compliance: Which? were concerned that
Ofcom had not set out how they intended to monitor the Universal Service Provider’s
compliance with the condition and what consequent action it would take for non-
compliance. Which? said that the Universal Service Providers should be required to test
marketing material to ensure that it is effective in educating consumers about the
USO.165

b) Working with Local Government: Several stakeholders (Which?, FSB, ACNI, LGA, Kent
County Council, Staffordshire County Council) said that it was important for the
Universal Service Providers to work with local authorities to target their awareness
approach. 6

c) Impact on vulnerable consumers: The CCP” and ACNI¢ said that there may be a risk
of an indirect impact on vulnerable consumers, including disabled people, and urged
the use of a diverse range of channels to raise awareness.

d) Raising awareness with SMEs: The FSB¢° and CCP7 highlighted the importance of
tailoring messaging to SMEs and microbusinesses and said that without significant
effort to raise awareness it is likely that many SMEs would not take advantage of the
Uso.11

e) Interaction with other public rollout schemes: Some respondents (ACS, ACNI, FSB)
argued that in light of the number of public broadband schemes running in parallel to

165 Which? response to the December 2018 consultation, page 3.

166 See responses to the December 2018 consultation: Which? page 3, FSB page 1, ACNI page 1, LGA page 2, Kent County
Council page 2 and Staffordshire County Council page 3.

167 CCP response to the December 2018 consultation, page 2.

168 ACNI response to the December 2018 consultation, page 1.

169 FSB response to the December 2018 consultation, page 1.

170 CCP response to the December 2018 consultation, page 2.

171 The FSB cited the Connected Nations 2017 Report which found that business parks are disproportionately less likely to
have access to speeds in excess of 10Mbps and that SMEs were less likely to have benefitted from BDUK.

64



Statement: Delivering the broadband universal service

5.151

the USQ, it is important that consumers are aware of the relationship between these
and the USO.172

Although BT agreed that it should take steps to raise awareness of the USO, it said that a
general requirement, rather than prescriptive regulation, would be more appropriate. BT
suggested an amendment to the draft universal service condition so that the Universal
Service Provider would be required to take ‘reasonable steps’ instead of ‘all reasonable
steps’ to raise awareness.

Our decision

5.152

5.153

We consider that there are a range of ways in which the Universal Service Providers should
raise awareness of the USO. Our intention when drafting the original proposed condition
was not to require the Universal Service Providers to take each and every reasonable step
to raise awareness of the USO but rather for them to identify which formats and channels
are most appropriate to raise awareness of the USO, taking into account the minimum
steps we identify below. In this circumstance, we consider that it is not appropriate to
impose a requirement for Universal Service Providers to take “all reasonable steps” and
that “reasonable steps” is sufficient.

BT has provided us with information on its proposed approach to raising awareness as
follows:

a) Direct contact with customers - BT’s preference is to raise awareness through direct
contact with customers (for example, by post) instead of Ofcom’s recommendation of
using press and local radio campaigns.

b) Targeting awareness activity - BT highlighted the importance of targeted messaging in
their campaigns so it is appropriate to the given customer group. For example, BT
considered that those premises that are estimated to cost below the £3,400
reasonable cost threshold should receive different messaging to those above the cost
threshold, so that they are aware of the need to meet any excess costs.

c) Information for raising awareness - BT said that it would need information showing
the premises Ofcom has identified as eligible for the broadband USO to facilitate
targeted awareness raising activity. It stressed that this data would need to be carefully
managed.

d) Working with Ofcom and Government - BT said that Government and Ofcom had an
important role in ensuring that the public has clear expectations about what the USO
will deliver and said that it would work with Government and Ofcom to ensure
coordination and consistency of messaging.1’3

172 See responses to the December 2018 consultation: ACS page 2, ACNI page 1 and FSB page 1.
173 BT response to the December 2018 consultation, page 18.
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5.154

5.155

5.156

5.157

At this stage, we consider the approach proposed above by BT to be broadly reasonable.
However, we think that it is important to maintain on-going engagement with both the
Universal Service Providers to understand their progress towards raising awareness of the
USO. We intend to engage with the Universal Service Providers further in the lead up to
consumers first being able to request a USO connection to understand their consumer
awareness plans and will continue this engagement as required to ensure that the
Universal Service Providers are complying with the relevant condition.

We maintain the view that the minimum steps the Universal Service Providers should take
to market the USO include the following:

a) contacting likely eligible premises, including at least once by post, to let them know
they may be able to receive a USO connection;

b) having clear information, in plain English, which is easily accessible and prominently
displayed on the Universal Service Provider’s website (i.e. no more than one click away
from the homepage);

c) clearly displaying the contact number for the USO at the top of any correspondence or
marketing material; and

d) working with relevant local authorities to raise consumer awareness of the USO in
areas that have a high number of premises that are unable to receive 10Mbit/s
download and 1Mbit/s upload sync speeds. The Universal Service Provider should also
consider advertising in these areas through local radio and/or newspapers.

Although the same requirement in respect of raising consumer awareness will be imposed
on both BT and KCOM in the universal service conditions, we recognise that KCOM’s need
to raise consumer awareness is different to BT’s in practice. This is because KCOM have
told us that they have just over 3,400 bookable exceptions and their intention is to ensure
that all of these premises are cleared either before or by the end of March 2020. In
practice this means they intend to connect most premises with FTTP by 2020.27# This will
mean that very few premises are likely to be eligible for the USO. However, we expect
KCOM to ensure that where consumers cannot receive a broadband service within the
normal commercial timeframes (30 days), those consumers are made aware that they may
be eligible for the USO.

We note stakeholder comments on the importance of raising awareness across all groups
of consumers, including vulnerable consumers and SMEs, and the importance of working
with local government and in parallel to publicly-funded rollout schemes. We expect the
Universal Service Providers to consult and work with relevant stakeholders when
developing their awareness plans. In our December 2018 consultation, we said that we will
also require the Universal Service Providers to take into consideration the need to
disseminate information in appropriate formats and through appropriate channels for

174 KCOM response to s.135 Notice of 10 May 2019.
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5.158

customers likely to be eligible for the USO. Our expectation is also that the Universal
Service Providers will allow consumers to make USO requests via different channels,
including through their website, by telephone or in writing. In addition, we would expect
that the Universal Service Providers will make the different request routes clear in any
direct communications or USO information.

Ofcom also has an important role in raising awareness of the USO so taking a coordinated
and complementary approach is important. In addition to engaging with the Universal
Service Providers, we intend to engage with Government and consumer bodies on raising
consumer awareness of the USO.

Universal service conditions and legal tests

5.159

5.160

Our decisions on the process for determining the eligibility of requests made for USO
connections and services set out above are captured in universal service conditions on BT
and KCOM.

a) The conditions specify the substantive requirements and process the Universal Service
Providers must follow to determine eligibility of each consumer who requests a USO
connection and service. This includes the substantive requirement and process for
checking the following:

i) whether a premises is a residence or a place of business;

ii) whether an affordable broadband service is available at each requested location;
iii) whether the location is due to be covered by a publicly-funded intervention; and
iv) whether premises fall within the cost threshold of £3,400.

b) The conditions also impose an obligation on the Universal Service Providers to respond
to each consumer within 30 calendar days of his or her request, confirming whether
the consumer is eligible to receive the USO connection and service and explaining the
reasons for the provider’s decision on eligibility.

¢) Inaddition, the conditions contain an obligation on the Universal Service Providers
requiring them to take reasonable steps to raise awareness of the USO.

d) The conditions also include the power for us to give directions, approvals and consent
so that we are able to specify further detail concerning the substantive requirements
and the process the Universal Service Providers should follow if appropriate. The
conditions also include a requirement for the Universal Service Providers to comply
with any such direction(s), approval(s) and consent so that any contravention would
constitute a contravention of the conditions itself and would therefore be subject to
enforcement action under sections 94 to 104 of the Act.

For the reasons set out above and summarised below, we are satisfied that that universal
service conditions A.1, A.3, B.1to B.10, C.1(b), H.1 and .1 (as set out in Annex 1) meet the
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5.161

5.162

relevant tests set out in the Act. Our decisions in respect of the conditions form part of the
process of implementing the Order as required by the Act. Once those conditions are in
force, their purpose will be to give effect to the terms of the Order.

When considering the imposition under sections 67 and 45 of the Act of universal service
conditions in a particular case, we must be satisfied that the legal tests in section 47(2) of
the Act are met. Conditions A.1, A.3, B.1 to B.10, C.1(b), H.1 and I.1 which we are imposing
are:

a) objectively justifiable, as they seek to set clear substantive requirements and
processes which the Universal Service Providers should follow to determine the
eligibility of a request as defined by the Order within a timeframe that provides
certainty to consumers; our approach seeks to enable the Universal Service Providers
to check the eligibility of consumers promptly so that consumers can start benefiting
from the USO scheme within an appropriate time; our condition requiring the Universal
Service Providers to raise awareness of the USO is aimed at ensuring that consumers
are aware that they may benefit under the USO scheme;

b) not unduly discriminatory, as the same obligations are imposed on BT and KCOM, as
the Universal Service Providers within their respective areas;

c) proportionate, since we have taken account of comments raised by the stakeholders
and balanced the need for the Universal Service Providers to have clear and workable
criteria and processes, and the need for consumers to be able to easily understand,
access and navigate the request route in order to find out quickly whether they are
eligible for a connection under the USO; and

d) transparent, in that the conditions we are imposing are clear in their intention and
seek to ensure that the Universal Service Providers have clear and workable criteria
and processes to determine eligibility and deliver USO connections and services. They
also seek to ensure that Universal Service Providers provide certainty to consumers
about a location’s eligibility as soon as possible. Further, we have sought to be
transparent in devising the conditions through public consultation.

We also consider that the conditions we are imposing meet our duties and the Community
requirements under sections 3 and 4 of the Act. We think that the conditions further the
interests of citizens in relation to the communications matters and the interests of
consumers in the relevant markets as well as promote the interests of EU citizens because
they seek to ensure that consumers and businesses find out whether they are eligible as
soon as possible and that the eligibility checking process is easy to understand, access and
navigate from consumers’ perspective.
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6. Delivering USO connections to eligible
consumers

6.1

6.2

6.3

In this section, we set out our decision to impose obligations on BT and KCOM relating to
the length of time it takes to deliver a USO connection from the point at which a consumer
confirms an order for a USO connection.

We are requiring the Universal Service Providers to take all necessary steps to ensure that
each USO order is delivered as soon as possible.

a) BT will be required to deliver at least 80% of orders within 12 months of a confirmed
order, at least 95% of orders within 18 months, and at least 99% of orders within 24
months. For any orders that take longer than 24 months to deliver, BT must
demonstrate to Ofcom that each such order was not capable of being delivered within
24 monthes.

b) KCOM will be required to deliver orders within 12 months of the order being placed.
KCOM must be able to demonstrate ‘exceptional circumstances’ existed in preventing
it being able to deliver connections within 12 months.

We also respond to comments regarding the technologies and use of third-party
infrastructure to deliver the USO.

Timeframe for delivering USO connections

Our December 2018 consultation

6.4

6.5

6.6

In our December 2018 consultation, we proposed that once a consumer confirms an order
for a USO connection it would be required to deliver the USO connection as soon as
reasonably practicable and in any event within a 12-month timeframe. We proposed that
the Universal Service Provider should provide written confirmation of the indicative
connection and service delivery time to the customer; and nearer the time of delivery,
confirm the specific customer service activation date.

We recognised that there may be some limited circumstances where there are legitimate
reasons why the 12-month timeframe for delivery cannot be met so proposed to allow for
the 12-month timeframe not to apply where there are specific exceptional circumstances
outside the control of the Universal Service Provider.

We considered that exceptional circumstances would only apply where there were
external factors, beyond the Universal Service Provider’s control, that caused a significant
delay leading to the 12-month delivery timeframe to be missed, in a situation where the
Universal Service Provider would otherwise have met the obligation. We proposed that
exceptional circumstances would be limited to: environmental factors such as extremely
difficult network build conditions; damage caused by exceptionally severe weather (for

69



Statement: Delivering the broadband universal service

6.7

example floods or storm damage); restrictions to street access; and customer or other
private wayleave which had the following characteristics:

a) itis beyond the normal range of expectations;

b) it has a significant impact on either access or to existing infrastructure that causes
prolonged delay; and

c) itis critical to delivery of the USO service.

If required, we proposed to provide further detail through a direction given under the
universal service condition or through guidance on circumstances that we would consider
exceptional in practice.

Responses to our December 2018 consultation

Delivery timeframes

6.8

6.9

6.10

6.11

6.12

Several respondents, including KCOM, agreed with our proposals for a 12-month maximum
network build timeframe.7s

Alan Mason, the CCP, and the FSB considered that our proposed 12-month network build
timeframe was too long and that it should be reduced to less than 6 months.7

BT said that our proposed 12-month timescale is unachievable for all cases and should be
more flexible. BT instead proposed that the Universal Service Provider should be required
to deliver the ‘majority’ of premises within 12 months and ‘all’ premises within 24
months.77 BT also highlighted several factors that contribute to longer network build
timescales, including the need to negotiate private wayleaves, road closure notice periods,
and tree or branch clearing.178

Virgin Media also disagreed with our proposals, stating that they did not accurately reflect
the timeframes achieved through commercial delivery and that Ofcom would be setting
the bar far too high. Virgin Media also suggested that delivery timeframes should be
relaxed where publicly-funded deployment is uncertain.®

The BiT Commons disagreed with our proposals and suggested that our proposals were
unachievable and underestimated the complexity of USO build. The BiT Commons
suggested that 36 months would be a more appropriate timeframe.18

175 KCOM response to the December 2018 consultation, page 7.

176 See responses to the December 2018 consultation: Alan Mason page 2, CCP pages 2-3 and FSB page 2.
177 BT response to the December 2018 consultation, pages 4-5.

178 BT response to the December 2018 consultation, page 18-26.

173 Virgin Media response to the December 2018 consultation, page 9.

180 The BiT Commons response to the December 2018 consultation, pages 4-5.
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6.13

6.14

[5<] said that where a publicly-funded intervention did not deliver as forecast, the
Universal Service Provider should fast-track the delivery of any subsequent request.1st

We note that Gigaclear and CityFibre also suggested network build would take longer than
12 months in response to our June 2018 document. 182

Exceptional Circumstances

6.15

6.16

6.17

6.18

A number of respondents, including KCOM, agreed with our ‘exceptional circumstances’
proposals, noting that Ofcom would need to carefully consider these circumstances when
they arise.1ss

The ACNI, the LGA, Kent County Council, and the CCP all raised concerns that our definition
of ‘exceptional circumstances’ could be too broad and could allow Universal Service
Providers to miss the 12-month timeframe. The LGA said that the Universal Service
Providers should engage with local authorities as early as possible to identify potential
delays and mitigations.1s4

The CCP asked whether Ofcom could address certain forms of ‘exceptional circumstances’
via regulatory or statutory interventions, for example measures to address restricted street
access. 18

As noted above, BT did not agree with the overall approach proposed by Ofcom in respect
of the USO delivery obligation. BT said that if this approach was however adopted, it had
concerns that the definition of ‘exceptional circumstances’ was too narrow and
recommended an alternative set of wording that removed the words “it is beyond the
normal range of expectations” on the grounds that there are numerous common
occurrences that can have a significant impact on delivery timescales. BT’s proposed
alternative definition of exceptional circumstances: ““Exceptional Circumstances” means
any environmental factor, restriction to street access, or customer or third-party wayleave
process which has the following characteristics: (i) it is beyond BT’s control; (ii) it has a
significant impact on either access or existing infrastructure that causes prolonged delay to
the delivery of Broadband Services; and (iii) it is critical to the delivery of Broadband
Services” 186

181 [3<] response to the December 2018 consultation page 1.

182 See responses to the June 2018 document: Gigaclear page 2 and CityFibre page 8.

183 KCOM response to the December 2018 consultation, pages 4-5.

184 See responses to the December 2018 consultation: The Advisory Council for Northern Ireland page 2, LGA pages 2-3,
Kent County Council pages 2-3 and CCP pages 2-3.

185 CCP response to the December 2018 consultation, page 4.

186 BT response to the December 2018 Consultation, pages 26-27.
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Our decision

Further analysis on BT’s delivery timeframes

6.19

6.20

6.21

6.22

6.23

6.24

Having considered responses to the December 2018 consultation, we sought further detail
from BT on the underlying assumptions and evidence supporting BT’s proposed
timeframes for delivering USO connections using fibre to the premises.

BT stated that it would undertake four distinct phases as part of the network build process,
which it estimates will take between 12 and 24 months to complete:

a) Pre-planning - this would include network modelling, negotiating supplier contracts
and forecasting internal resources.

b) Planning - planning of network spine, desktop planning and designing job packs.
¢) Build - physical build of the network including ducting, joints, cabling and light tests.
d) Provisioning - delivering connections to individual premises.zs

We consider that FTTP is likely to be an efficient technology choice for delivering USO
connections to the majority of USO premises, so we have specifically focused on the
evidence to establish reasonable timeframes for FTTP. However, there may be
circumstances where it is more appropriate to use a different technology and we have
factored the timeframes for other technologies into our assessment of the options.

BT provided us with information on the delivery timeframes for 3,000 BDUK phase 3
projects that were delivered using FTTP. BDUK Phase 3 projects deliver superfast
broadband to premises which are often in hard to reach rural locations of the UK. BT
informed us that based on a sample analysis on premises delivered through BDUK projects
the majority of projects were built within 12 months. Also, BT informed us that premises
being delivered through the BDUK programme are more comparable to USO premises than
any of its commercial network roll out in terms of their complexity.

Table 2 sets out the percentile distribution per month taken to provide a broadband
connection for 3,000 BDUK phase 3 projects delivered since 2017 if all planning and
surveys are carried out in advance. This data shows that BT delivered 80% of BDUK
connections within 12 months, 95% within 18 months and 99% within 24 months.

These figures are based on BT carrying out all the planning and surveying work during the
implementation period prior to a customer being able to place an order. We consider that
it is appropriate for BT to carry out these activities during the implementation period of the
USO so that it is ready to deliver USO connections when the USO conditions come into
force and it starts to receive orders. We further discuss the timings for pre-planning and
planning during the implementation period in Section 10 of this document.

187 BT response to s.135 Notice of 25 April 2019.
188 BT response to s.135 Notice of 25 April 2019.
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Table 2: BT estimated percentage of USO connections completed by month

6.25

6.26

Percentile The number of months taken to provide a connection

if planning and surveys are carried out in advance

(<] [3<]
[¥<] [3<]
(<] [<]
(<] [3<]
(<] [<]
(<] [<]
[5<] (<]
80th 12 months
(<] [<]
95th 18 months
[3<] [3<]
[5<] (<]
(<] [<]

The position we set out in our December 2018 consultation proposed a 12-month
timescale for delivering USO connections to the vast majority of eligible premises, whilst
allowing longer timeframes in justified, difficult cases. On the basis of this BDUK data, BT is
unlikely to be able to deliver all USO connections within 12 months, particularly given that
the delivery of USO connections is likely to be more challenging than the delivery of BDUK
connections. Following responses to the consultation, we have also considered the
difficulties that arise with defining ‘exceptional circumstances’ to ensure that the definition
only capture genuine circumstances that could lead to a justifiable delivery delay and are
not too broad such that they would give BT too much flexibility to deliver connections over
a longer time period.

At the time of our December 2018 consultation, we did not have data and evidence from
BT to specify exceptional circumstances more precisely. Subsequently, we have
interrogated and tested the BDUK phase 3 data provided by BT by examining the individual
aspects of network build that make up the overarching timeframes. This data has given us
a better understanding of the timescales involved in delivering challenging projects similar
to the USO. We consider that it is reasonable to use this data as a benchmark, while noting
that delivery of the USO is likely to be more challenging than previous network rollout
projects given the hard to reach, disparate nature of premises unable to get decent
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6.27

6.28

6.29

6.30

broadband. We think that using this data will ensure achievable but appropriately
challenging targets for BT.

We have therefore identified a more precise set of network build obligations to be
imposed on BT as the Universal Service Provider. We consider that the package of
remedies set out below better achieves our overarching objective to deliver the USO as
quickly as possible, so consumers benefit as soon as possible. It will also be more
transparent, providing greater clarity about when premises are likely to be connected, and
is likely to result in a greater proportion of premises being connected within reasonable
timeframes.

We think that it is important that BT delivers connections as soon as it can. Therefore, we
are imposing:

a) an obligation for BT to take all necessary steps to ensure that each USO order is
delivered as soon as possible; and

b) an obligation to require 80% of connections within 12 months; 95% within 18 months;
and 99% within 24 months of a confirmed order being placed.

The remaining 1% may take longer than 24 months but only where BT can demonstrate
that each such connection was not capable of being delivered within that 24-month period
i.e. there was a factor outside of BT’s control that directly caused build to be delayed by an
extended period.1#

Combined, the obligations will ensure that BT does not simply meet the percentage
obligations but is instead required to deliver connections above these percentage targets
where possible. They also seek to prevent BT from leaving behind certain consumers due
to it having up to 24 months to deliver some connections. We are also setting public
reporting requirements and additional reporting to Ofcom on connection and supply times.
We set this out in Section 9.

Obligation on KCOM’s delivery timescales

6.31

6.32

We have considered whether it is appropriate to align the network build timescales in the
Hull Area with those we are implementing in the rest of the UK. However, we think that
given the likely small number of USO premises and KCOM’s expansive existing
infrastructure in the Hull Area, the situation in Hull is sufficiently different from the
situation in the rest of the UK for it to be appropriate to adopt our consultation proposals
in relation to the delivery timeframes in the Hull Area.

KCOM will therefore be required to deliver all USO connections within 12 months from the
point at which a consumer makes a request, except in exceptional circumstances. Having
considered and interrogated network build data provided by KCOM, and the cause and

189 For example, a ‘no-dig’ order from the Local Authority that prevents any civil works from taking place within a specific
area for several years. As noted above, in these circumstances, BT would still be required to take, and be able to
demonstrate to Ofcom that it has taken, all necessary steps to ensure that each USO order is delivered as soon as possible.
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length of delays to delivery, we consider that it is very unlikely that any premises in Hull
will not be provisioned within 12 months of making a request.

Keeping consumers informed of when they will be connected

6.33

6.34

6.35

6.36

We consider it necessary that the Universal Service Providers keep consumers effectively
informed as to the progress of their network build and likely delivery of the USO service to
ensure that consumers remain aware of progress on the delivery.

BT has suggested that it may only enter into a contract with a USO consumer once the
required infrastructure to deliver the connection has been built. We consider that the
Universal Service Providers are best placed to decide in the first instance when to enter
into contracts with their customers. We have therefore decided not to impose any
obligations in this regard. However, we do consider that consumers should be informed
about their rights and the Universal Service Provider’s obligations under Ofcom’s
conditions. We have captured that obligation in the universal service condition. 1

We consider that delivering connections as quickly as possible is integral to the success of
the USO and will therefore be closely monitoring the Universal Service Provider’s
performance. We set out in Section 9 the reporting requirements we are imposing on BT.

Finally, in relation to [3<] suggestion that where a publicly-funded intervention did not
deliver as forecast, the Universal Service Provider should fast-track the delivery of any
subsequent request, although we appreciate that this will be frustrating for affected
consumers, we do not think that it will be practical for the Universal Service Providers to
prioritise delivery of these connections.

Universal service conditions and legal tests

6.37

6.38

The requirements we are imposing on BT on the timeframe for delivering USO connections
set out above are captured in universal service conditions as follows:

a) BT must take all necessary steps to ensure that each USO order is delivered as soon as
possible; and in any event, deliver 80% of connections within 12 months of an order;
95% within 18 months of an order; and 99% within 24 months of an order. BT may
deliver the remaining 1% of connections in a period longer than 24 months provided BT
can demonstrate that each such order was not capable of being delivered within 24
months even though BT has taken all necessary steps.

The requirements we are imposing on KCOM on the timeframe for delivering USO
connections set out above are captured in universal service conditions as follows:

a) Unless exceptional circumstances arise, KCOM is required to deliver a USO connection
and service to each eligible end-user as soon as reasonably practicable and, in any

190 This is outlined in Condition C8.

75



Statement: Delivering the broadband universal service

6.39

6.40

6.41

event, no later than 12 months from the date on which that end-user placed an order
with KCOM.

b) We have defined exceptional circumstances as environmental factors such as
extremely difficult network build conditions, damage caused by exceptionally severe
weather (for example floods or storm damage), restrictions to street access, and
customer or other private wayleave, which each has the following characteristics: it is
beyond the normal range of expectations; it has a significant impact on either access or
existing infrastructure that causes prolonged delay; and it is critical to delivery of the
USO service. Where the exceptional circumstances arise, the 12-month delivery period
may be extended to take account of any period of delay which is beyond KCOM’s
control and arises despite KCOM taking all measures within its control to seek to
deliver a USO connection and service within the 12-month delivery period. For the
purposes of this condition, an order is proposed to be defined as a confirmed request
for a USO connection and service which is submitted to the Universal Service Provider
by an eligible end-user by any method of communication, including by telephone,
email and letter.

We have decided to include the power for us to give directions, approvals and consent
under these universal service conditions. The conditions also include a requirement for the
Universal Service Providers to comply with any such direction(s), approval(s) and consent
so that any contravention would constitute a contravention of the condition itself and
would therefore be subject to enforcement action under sections 94 to 104 of the Act.

For the reasons set out above and summarised below, we are satisfied that universal
service conditions for BT C.5 to C.8 and I.1 and for KCOM C.5 to C.7 and I.1 (as set out in
Annex 1) meet the relevant tests set out in the Act. Our decision in respect of the
conditions form part of the process of implementing the Order as required by the Act.
Once those conditions are in force, their purpose will be to give effect to the terms of the
Order.

When considering the imposition of universal service conditions under sections 67 and 45
of the Act in a particular case, we must be satisfied that the legal tests in section 47(2) of
the Act are met. The conditions which we have decided to impose on BT and KCOM are:

a) objectively justifiable, in that they seek to ensure that eligible consumers and
businesses are provided with broadband connections as specified in the Order as soon
as possible, so that those consumers and businesses are no longer at a social and/or
economic disadvantage;

b) not unduly discriminatory, because even though we have decided to impose a
different set of obligations on BT than KCOM, both sets are underpinned by our
objective to ensure that consumers can receive USO connections and services as soon
as possible whilst recognising that the Universal Service Providers need sufficient time
in justified, difficult cases. The obligations which we have decided to impose on each
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6.42

provider reflect its circumstances and the scale of the USO task that each provider
faces;

c) proportionate, since we have taken account of our duty to implement the Order and
comments raised by the stakeholders, in particular BT and KCOM. The set of
obligations we have decided to impose on each Universal Service Provider seeks to
ensure that eligible consumers and businesses can receive USO connections and
services as soon as possible whilst recognising the scale of the task that each provider
faces; and

d) transparent, in that the conditions are clear in their intention to ensure that the
Universal Service Providers deliver USO connections and services as soon as possible
for the benefit of eligible consumers and businesses. Further, we have sought to be
transparent in devising the conditions through public consultation.

We also consider that the conditions meet our duties and the Community requirements
under sections 3 and 4 of the Act. We think that our decisions further the interests of
citizens in relation to the communications matters and the interests of consumers in the
relevant markets as well as promote the interests of EU citizens because they seek to
ensure that all consumers and businesses who meet the eligibility criteria can receive USO
connections and services as soon as possible following their requests. This will help ensure
that those persons are no longer at a social and/or economic disadvantage and can benefit
from having decent and affordable broadband.

Other issues raised by stakeholders relating to the delivery of USO
connections

Technologies used to deliver the USO

Our December 2018 consultation

6.43

6.44

We explained that the USO is technology neutral, and that it falls to Universal Service
Providers to decide how to provide a USO connection to the consumer in a way which
meets the Order. In doing so, Universal Service Providers should:

a) ensure their choice of technology meets the technical requirements of the USO and
can deliver connections to all eligible premises within the timeframes specified in the
universal service conditions; and

b) demonstrate that the costs incurred in providing the USO connection were efficient, if
any compensation is subsequently sought from an industry fund.

We stated that it would not be appropriate to determine in advance which technology
would be most efficient in all cases, but that we would only compensate a net cost where it
can be demonstrated that the costs incurred in providing connections were efficient.
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Responses to our December 2018 consultation

6.45

6.46

Respondents generally supported our intention to consider, as part of any net cost
assessment, whether the Universal Service Provider’s choice of technology was efficient
(taking account of operating costs as well as capital costs). However, Virgin Media said that
it struggled to see how operating cost efficiencies could justify using full-fibre to deliver the
USO, instead of FTTC or wireless broadband.

Virgin Media also said that the Universal Service Providers should not be eligible for any
funding where they had been found to deploy inefficient or ‘gold plated’ technologies (as
opposed to claiming a reduced amount, based on an ex-post assessment of the cost of the
most efficient technology).1:

Our decision

6.47

6.48

6.49

6.50

We remain of the view that an assessment of the Universal Service Provider’s technology
choice is an important aspect of verifying the net cost of the USO. If the Universal Service
Providers make an application for funding, we expect them to demonstrate that the
technology or technologies used to deliver USO connections were efficient choices.

In doing so, we recognise that it is not necessarily efficient for the Universal Service
Providers to undertake multiple detailed survey exercises to each USO premises, based on
different technologies. Rather, in areas where multiple technologies are viable, we expect
them to have considered at the pre-planning and planning stages the most efficient way of
feasibly delivering USO connections to a given cluster of USO premises, taking account of
(i) the technologies available to them at the time; and (ii) the conditions imposed upon
them (including in respect of delivery timescales, as set out above).

We also recognise that it may not be efficient to mix technologies in a particular area,
where this prevents the Universal Service Providers from realising important economies of
scale or scope. We consider that this is another relevant consideration when assessing the
efficiency of the Universal Service Providers’ overall technology choices (at a programme
level), and we would take account of this as part of any assessment.

We have also considered stakeholder views on specific technologies that could be used for
the USO. In respect of fixed deployments, as noted by Virgin Media, it is possible that FTTC
may be a less expensive technology for some premises than full-fibre, even after operating
efficiencies are considered. However, given the dispersed nature of USO premises, full-
fibre may in other instances be more efficient than deploying cabinet-based technology
which may only serve a relatively small cluster of premises.2 Full-fibre deployment could
also generate higher revenues than FTTC connections, which would lower the net cost of

191 Virgin Media response to the December 2018 consultation, page 3.

192 A significant proportion of areas that can be supplied with a superfast service using FTTC, and where there is a large
concentration of premises, have been covered by BDUK rollout programmes in recent years. This means that USO premises
are more likely to be in areas where FTTC is not a viable solution.

78



Statement: Delivering the broadband universal service

6.51

6.52

6.53

6.54

the USO (which is the relevant measure of efficiency when assessing compensation from
an industry fund).

In circumstances where full-fibre is used, we would expect the Universal Service Provider
to submit such evidence justifying the efficiency of this network build choice. This would,
for example, involve demonstrating that the lifetime net cost of a full-fibre connection was
lower (e.g. for one or more of the reasons discussed above), or that it was necessary to
meet the technical requirements of the USO in terms of minimum upload and download
speeds (i.e. that FTTC was not a viable technology for that customer).

In respect of wireless broadband, we have set out in Section 3 that this technology is likely
to be able to deliver the technical specification of the USO in most cases. We would
therefore consider this as part of our assessment. The cost and viability of using fixed
wireless to deliver USO connections will depend heavily on the specific nature of the
solution, as well as the precise location and clustering of potentially eligible USO premises.
We expect that fixed-line technologies could well be more efficient than fixed wireless in
certain circumstances. In particular, for the areas in which BT has been designated as the
Universal Service Provider, we note that BT already intends to make its 4G home
broadband product available to a large number of existing USO premises on a commercial
basis. This suggests that the remaining USO premises are likely to be those for which
incremental fixed wireless delivery costs are higher.

Nevertheless, if and when the Universal Service Providers make a funding claim, we would
expect them to provide evidence showing that they had fully considered all viable options
for wireless broadband when planning their network expansion.

If we concluded that the Universal Service Providers had used an inefficient technology to
deliver some USO connections, we would make appropriate adjustments to the net cost.
We disagree that no compensation whatsoever should be allowed, as this would not
compensate the Universal Service Providers for the efficient net cost of complying with its
USO obligations. We consider that this provides sufficient incentives for the Universal
Service Providers to make efficient technology choices, as it would still result in them
making a loss from any inefficient decisions they make in delivering USO connections.

Use of third-party networks to deliver the USO

Our December 2018 consultation

6.55

We explained that, while using existing third-party infrastructure may in some cases be the
most efficient approach to delivering USO connections, there are reasons why this would
not always deliver connections in shorter timeframes and at lower cost. Nonetheless, we
said that our assessment of any unfair net cost claim would consider whether the Universal
Service Provider could have delivered the USO more efficiently, using this alternative
network infrastructure.
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Responses to our December 2018 consultation

6.56

6.57

CityFibre welcomed our proposal to consider, as part of any net cost assessment, whether
the Universal Service Provider could have delivered the USO more efficiently using
alternative network infrastructure.:3 Gigaclear also welcomed our proposal, but it urged us
to specifically set out the measures we would take to assess whether a Universal Service
Provider’s selection of its own network infrastructure was more efficient. Gigaclear noted
that it already provides wholesale access on its network [$<].1%4

TrueSpeed and Vodafone said that we are not mandating that the Universal Service
Providers use other operators’ networks to deliver the USO, where it is cheaper or more
efficient to do so, despite the benefits of this approach.1ss

Our decision

6.58

6.59

6.60

6.61

As set out in our December 2018 consultation, we will consider whether the Universal
Service Providers could have delivered the USO more efficiently using alternative network
infrastructure as part of our assessment of any unfair net cost claim. We consider that this
will provide the Universal Service Providers with incentives to pursue such arrangements,
where there is a realistic prospect of cost savings.

The first step in this process involves identifying where other network infrastructure is
already present in USO areas, before understanding how many USO premises are located
significantly nearer to pre-existing alternative network infrastructure than the Universal
Service Provider’s own infrastructure. This step is likely to be undertaken during the
implementation period, when we expect most network planning activities to occur.

However, as set out in Section 8, we are not providing the Universal Service Providers with
information on the location of other providers’ network coverage footprints. This makes it
more difficult for them to identify possible opportunities to use alternative network
infrastructure. As such, we consider that alternative network providers are best placed to
approach the Universal Service Providers in the first instance, to discuss such
arrangements. They can do this by using our publicly-available Connected Nations dataset
to identify how many USO premises are located in postcode areas in which their pre-
existing network is present. The Universal Service Providers would then be expected to
engage in discussions and negotiate with alternative network providers in good faith
concerning the use of their network to serve those premises.

Where credible opportunities for cost-saving arrangements emerge from such discussions,
we would expect the Universal Service Providers to pursue such opportunities and contract
with the network operator, or else document the outcome of those discussions (including,
if they were not successful, the specific reasons for this). We would verify this as part of

193 CityFibre response to the December 2018 consultation, page 10.
194 Gigaclear response to the December 2018 consultation, page 10.
195 See responses to the December 2018 consultation: TrueSpeed page 2 and Vodafone page 4.
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our assessment of the net cost. While we cannot pre-empt the outcome of any discussions,
we note the following factors are particularly likely to affect whether using alternative
infrastructure is more efficient than using the Universal Service Provider’s own network.

a) The number of affected premises: If pre-existing alternative network infrastructure is
only close to a few USO premises, it is likely that the additional time and costs required
to negotiate wholesale access agreements, and to integrate with the Universal Service
Provider’s network and systems, may outweigh any network build savings from such
agreements.1% Furthermore, these agreements are only likely to be more efficient if an
alternative network can be used to deliver a discrete cluster of USO premises. If it can
only serve a smaller set of USO premises, it may not deliver cost savings because the
Universal Service Provider may still be required to extend its network nearby, in order
to serve other premises that request a USO connection.

b) The price of network access: The Universal Service Providers may not secure ongoing
network access at cost. For example, the alternative provider may include a margin
over its own costs, the effect of which could be to drive the wholesale price above the
Universal Provider’s own costs.

¢) The timing of discussions: The Universal Service Providers need to undertake network
planning activities in advance of customers being able to request connections. We
therefore consider that opportunities for using alternative networks are more likely to
be viable if the Universal Service Providers are given sight of these opportunities at the
earliest possible stage i.e. as soon as possible after designation.

196 We recognise that Gigaclear already provides wholesale access on its existing network, which would reduce some of
these one-off costs in this instance. However, in the context of the USO, BT would be contracting to extend Gigaclear’s
network to premises not currently being served with decent broadband, which we would expect to fall outside the scope
of existing network access.
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7. Proposed requirements to ensure USO
customers receive a fair service

7.1 In this section, we explain how we will secure a fair outcome for USO consumers on
pricing, quality of service and complaints handling. Our decisions aim to ensure that USO
connections and services are affordable and priced in line with comparable services, and
that USO customers receive the same quality of service as other customers connected on
commercial networks. We also set out how consumers will be able to challenge the
Universal Service Provider’s decision about eligibility under the USO scheme.

Uniform and affordable pricing

7.2 The Order states that Ofcom should ensure that the Universal Service Providers offer USO
connections and services at prices that are:

a) affordable; and

b) uniform throughout the UK, unless Ofcom has determined that there is clear
justification for not doing so.*%’

Our December 2018 consultation

7.3 To ensure that prices for USO connections and services will be affordable and uniform we
proposed an obligation which consists of two elements:

a) A requirement that the Universal Service Providers offer broadband connections and
services to USO customers at the same price that they offer to non-USO customers.

b) A safeguard cap on the amount the Universal Service Providers can charge USO
customers for a broadband connection and service, set at £45 per month, including
VAT, averaged over the fixed commitment period, including any upfront connection
charges, monthly payments and other broadband charges. This level would be kept
constant in real terms by updating it annually to reflect the consumer price index
(“CPI”). We explained that we may adjust the level of the safeguard from time to time
to ensure that it remains effective.

7.4 We also noted that while the USO does not make provision for a social tariff, we would be
seeking voluntary commitments from BT and KCOM to offer their broadband social tariff to
USO customers.

197 paragraphs 1 and 2 of Schedule 2 of the Order.
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Responses to our December 2018 consultation

Responses on uniform pricing

7.5

No respondents objected to our proposal on uniform pricing. BT, KCOM, Kent County
Council, Which?, the CCP, ACNI, Alan Mason, George Adam and [3<] all supported the
proposal. TrueSpeed said that it partly agreed and pointed to general concerns with our
pricing proposals as outlined in Section 5. The CCP said that Ofcom should monitor uniform
pricing closely, and if necessary, take steps to ensure that all consumers are treated
fairly.1s8

Responses on the safeguard cap

7.6

7.7

7.8

7.9

Which?, Gigaclear, the LGA, Kent County Council, ACNI, ACS, Alan Mason and George Adam
agreed with our proposals to introduce a safeguard cap. The LGA said that without a cap
there would be a large variance between the cost and affordability of installing and
supplying a USO connection between local areas.1®

Which? said that Ofcom should clarify the fixed commitment period and specify that USO
consumers cannot be subject to a longer fixed term period than they would otherwise
usually be offered.2®

ACS said that there should be safeguards to ensure that those premises that are connected
through fixed wireless are not subject to overcharging as Scotland has a higher percentage
of fixed wireless properties than the UK average with 21% in rural areas compared to a UK
average of 12.6%.20

BT and KCOM disagreed with the safeguard cap for the following reasons.

a) The cap would have the effect of introducing a new form of retail price regulation: BT
raised concerns that the cap introduced a restriction on what BT can charge in USO
areas and in its view the uniform pricing mechanism would extend that restriction to
non-USO areas. BT said that this was contrary to Ofcom’s duties and overarching
approach to price regulation.20

b) Uniform pricing provides sufficient protection for consumers: BT203 and KCOM?2°+ said
that uniform pricing should address Ofcom’s concerns as it extends the benefits of
retail competition and existing wholesale regulation in the fixed market to USO areas.

198 CCP response to the December 2018 consultation, page 6.

199 LGA response to the December 2018 consultation, pages 1-2.
200 \Which? response to the December 2018 consultation, page 8.
201 ACS response to the December 2018 consultation, page 3.

202 BT response to the December 2018 consultation, page 10.

203 BT response to the December 2018 consultation, page 10.

204 KCOM response to the December 2018 consultation, page 7.
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7.10

7.11

¢) The eligibility price threshold makes the safeguard cap redundant: BT said that if
Ofcom imposes a price threshold as part of eligibility, the safeguard cap is made
redundant as BT must in any case offer a USO service below £45.205

d) Business price caps: KCOM said that it is inappropriate to apply a different business
price cap for its typically faster and more expensive business broadband products.20s

e) Migration of consumers to faster broadband: BT said that a cap risks constraining the
ability of industry to migrate customers to faster products.207

Virgin Media objected to the safeguard cap saying that it saw little evidence of a
broadband affordability problem and that it is better instituted when the evidence on the
ground demonstrates a need.2s

Consumer bodies and local government commented on our intention to seek voluntary
commitments on social tariffs. Kent County Council welcomed our proposal to seek
voluntary arrangements for introducing a USO related broadband social tariff.202 The LGA21°,
the CCP21t and Which? argued that to prevent further digital exclusion, a social tariff should
be mandated in a similar manner to the telephony USO, and without this it is unlikely that
the most financially vulnerable would be able to afford a broadband bill of £45 a month.
Which? asked Ofcom to keep this under close review.2:2

Our decision

7.12

7.13

7.14

Our role is to secure a proper and effective implementation of the Order. In our judgment,
to achieve that, we need to ensure that people connected under the USO pay no more for
equivalent services than people in other parts of the country, and that broadband
connections and services under the USO are provided at affordable prices.

To ensure that prices for USO connections and services will be affordable and uniform, we
have decided to impose a uniform pricing obligation on the Universal Service Providers.
This requires the Universal Service Providers to offer broadband connections and services
to USO customers at the same prices that they offer to non-USO customers, in line with the
December 2018 consultation.

After our careful consideration of stakeholder responses and further industry engagement,
and taking account of BT's commitment, we have decided that implementing a safeguard
cap is not necessary at this stage.

205 BT response to the December 2018 consultation, page 11.

206 KCOM response to the December 2018 consultation, page 8.

207 BT response to the December 2018 consultation, page 7.

208 Virgin Media response to the December 2018 consultation, page 9.

209 Kent County Council response to the December 2018 consultation, page 3.
210 | GA response to the December 2018 consultation, page 2.

211 CCP response to the December 2018 consultation, page 6.

212 \Which? response to the December 2018 consultation, page 7.
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7.15 Ofcom reviews the prices and the affordability of broadband services on a regular basis.213
We will implement a safeguard cap in the future if it should prove necessary to do so.

Uniform pricing

7.16 A uniform pricing requirement will ensure that the prices of the same services delivered
under the USO are uniform throughout the areas covered by the Universal Service
Providers. Under current market conditions, we would expect this to be sufficient in most
cases to ensure that prices are affordable, as required by the Order. We note that none of
the respondents to our December 2018 consultation objected to our proposal on uniform
pricing.

7.17 Most providers offer a range of different broadband products with different prices
depending on the characteristics of the product offered (e.g. its speed) and the technology
used to deliver it.

7.18 Where the Universal Service Provider is required to charge its USO customers the same
price as its non-USO customers for the same broadband product, it will set prices on the
basis of the market conditions it faces across both areas. Where the ratio of USO to non-
USO premises served by the Universal Service Provider is very small, prices would be
expected to reflect the market conditions that prevail over the vast majority of premises,
i.e. non-USO areas.

7.19 Table 3 presents the current entry-level packages of the Universal Service Providers on
possible USO technologies. The monthly in-contract tariff prices and connection fees for
these, as published on the BT, EE, and KCOM websites, are set out below.

Table 3: Prices for entry level packages on proposed USO technologies2:

BT FTTx BT/EE FWA KCOM FTTx
Average download speeds?:s 36Mbit/s 31Mbit/s 30Mbit/s
Data usage Unlimited 100GB 150GB
Contract length 18 months 18 months 12 months
Monthly payment £29.99 £40.00 £35.00
One-off charges £29.99 £0.00/£10026 £25.00

213 The latest Ofcom reports are available here: Pricing trends for communications services in the UK (May 2018) and
Affordability of communications services research (October 2018)

214 prices inclusive of VAT. Cheapest product presented that meets the USO specification. Correct as of 16 May 2019.

215 These are the speeds advertised on provider websites. The Advertising Standards Authority (ASA) requires an average
speed to be available to 50% of customers at peak times.

216 |f 3 customer requires an external antenna due to a poor signal inside the home, this comes with an £100 installation
fee which represents an additional £5.56 per month over the 18 month fixed commitment period.
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Average contract price?’ £31.66 £40.00/£45.56 £37.08
Source: provider websites May 2019.

7.20 The table shows that entry level prices for BT’s fibre products are comfortably below the
£45 per month level that we consider affordable (see Annex 2). KCOM also offers entry
level products that are comfortably below £45 per month. BT’s fixed wireless prices are
currently below £45 per month for those customers that do not require an antenna but are
slightly above £45 per month for those customers that require an antenna.2# We also note
that the monthly prices of this fixed wireless service have exceeded £45 per month in the
past 12 months.2°

7.21 In non-USO areas, BT typically faces competition from a range of broadband suppliers
including those with their own networks such as Virgin Media and those primarily retailing
services over the Openreach network such as TalkTalk, Sky and Vodafone. This is the case
for the vast majority of the country (over 98%22° of premises) and in these areas standard
broadband services (delivered over copper connections) also compete with superfast
broadband services (delivered over full-fibre or fibre enhanced copper connections). As
such there are a range of competitive constraints acting on BT’s retail broadband prices,
including on its fibre-based services, which we expect to account for the majority of
connections delivered under the USO.

7.22 We do not expect USO connections to form a large part of KCOM’s overall network?2t and
while there is much less retail competition in non-USO areas compared to the rest of the
UK, we found in the 2018 review of competition in the Hull Area that fixed broadband
packages were broadly comparable to the rest of the UK, albeit priced somewhat higher.222
As shown in Table 3 above, KCOM'’s entry level fibre packages are below the £45 per
month and are priced between BT’s fibre and fixed wireless prices.

7.23 Further, both BT and KCOM'’s fixed copper and fibre networks are subject to access
regulation.2 Were BT and KCOM to increase their retail prices, this would also increase

217 This is the monthly contract price plus one-off charges spread across the length of the contract.

218 Antennas may be required at some properties with good outdoor coverage but variable indoor coverage.

219 For example, on 30 April 2019 this was priced at £45, and was £55 (excluding antenna) in September 2018. BT response
to June 2018 consultation, page 12.

220 Ofcom, Wholesale Broadband Access Market Review 2018, July 2018, para. 4.1. This is the share of premises in Market
B, defined as areas in the UK with at least two additional ‘principal operators’ present in addition to BT. Five operators
were considered to be principal operators; BT, Sky, TalkTalk, Virgin Media, and Vodafone.

221 KCOM response to s.135 Notice of 10 May 2019. KCOM informed us that there are currently 3,400 non-bookable
exceptions and their intention is to ensure that all of these premises are cleared either before or by the end of March
2020.

222 |n the 2018 Wholesale Local Access and Wholesale Broadband Access reviews in the Hull Area, we found (para 3.42)
“...while there are some differences in terms of speeds offered, data allowances and pricing, packages available in the Hull
Area are broadly comparable to the rest of the UK. While KCOM’s prices are in general somewhat higher than BT’s, KCOM’s
prices are likely to reflect both the higher speeds offered over KCOM’s FTTP network (at least for the relevant tariffs) and
the absence of specific wholesale remedies or any material competition at the retail level.”

223 Ofcom, BT — Wholesale Local Access Market Review: Statement — Volume 1 (March 2018) and KCOM — Wholesale Local
Access and Wholesale Broadband Access Market Reviews (July 2018)
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7.24

7.25

7.26

the margin available to providers that use (or could use) regulated network access to
supply end users, which may encourage retail competitors to expand.

BT has told us that it intends to deliver the USO using fibre; however, it is open to BT to use
any technology available to it (including fixed wireless) to fulfil the USO, provided that the
technology used delivers a service that meets the technical specification of the USO and is
efficient.

BT's fixed wireless network is much smaller than its Openreach copper and fibre-based
network: as of November 2018, BT had around [3<] connections. BT has told us that it
intends to expand its coverage significantly with the aim of covering around 450,000
premises that might otherwise be eligible for the USO. This may influence its incentives to
set prices, as in these areas there are fewer competitors present. As these premises are
costlier to reach, those competitors that are present may charge higher prices than are
seen in the rest of the UK. BT may also face further incentives to increase its fixed wireless
prices if it encounters more capacity constraints than it expects following its planned
expansion.

BT’s fixed wireless prices are higher than services delivered over its fixed line services -
offering similar speeds (see, for example, Table 3 above), and have exceeded the £45 per
month in the recent past. In future, absent a regulatory safeguard cap or a pricing
commitment from BT, it could have incentives to raise its fixed wireless prices, and
therefore we are not confident that uniform pricing alone will be sufficient as a means of
ensuring the affordability of fixed wireless services.

Safeguard cap

7.27

7.28

We have decided not to implement the safeguard cap at this time. As we have set out
above, BT and KCOM raised a number of objections to a safeguard cap. Virgin Media said
that it saw little evidence of an affordability problem and a need for a safeguard cap.

We set out in Annex 2 why we think that, to ensure that connections and services are
affordable, it is necessary that customers have access to a broadband connection and
service that is priced at less than £45 in real terms. As we have outlined above, we are not
confident that uniform pricing alone will be sufficient to ensure that BT’s fixed wireless
service will be priced below £45 in real terms. BT said that if it was to raise the price of its
fixed wireless service above the eligibility price threshold, then fixed wireless customers
may be able to request the USO. However, as we have already noted, it is open to BT to
use any technology available to it to fulfil a USO request; this includes its fixed wireless
service. Absent some other form of constraint or commitment, BT would be under no
obligation to supply a fixed wireless based service to USO customers at a price below £45
per month. It would only need to ensure that its pricing was uniform with its fixed wireless
pricing in non-USO areas.
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7.29

7.30

7.31

7.32

7.33

BT has now made a public commitment?24 to ensure that, at least one broadband service is
made available to USO premises which meets the specification of the USO which is priced
below £45 per month in November 2018 prices (including VAT and any broadband charges
averaged over the fixed commitment period). BT’s public commitment on which we are
relying, in combination with the uniform pricing obligation, means that we no longer
consider it appropriate to impose a safeguard cap. We expect these factors to be sufficient
to ensure the affordability of broadband connections and services offered to USO
customers.

We expect the uniform pricing obligation to be sufficient to ensure that USO services are
affordable and uniform in the Hull Area. We do not expect USO connections to form a large
part of the KCOM network, as KCOM plans to deliver fibre-based services to 100% of its
customers in the Hull area by the end of March 2020. 225 If KCOM meets this commitment
very few, and possibly none, of the premises in the Hull Area would be eligible for the USO.

If BT does not deliver on its commitment, or if we consider that there are other concerns
around affordability of USO services, then we will introduce further price protections, if
appropriate, to address any such affordability concerns as envisaged under the Order
(Schedule 2, para 2).

Given our decision not to impose a safeguard cap at this time, it is not necessary to address
the detail of the objections raised by BT and KCOM in this Statement.

We do not agree with Which? that the USO conditions should specify that USO consumers
cannot be subject to a longer fixed term period than they would otherwise usually be
offered. The fixed commitment period for broadband contracts is already limited to a
maximum of 24 months and we do not regard a further restriction as necessary to ensure
that connections and services provided under the USO are affordable. 226

Social tariffs

7.34

The Government Order did not give Ofcom the power to implement a mandatory social
tariff for broadband, so it is beyond the scope of the USO and cannot form part of the
commitments we are imposing on the Universal Service Providers. Nonetheless, both BT
and KCOM currently offer a voluntary social tariff for broadband, albeit at a lower
specification than the technical specification in the Order. BT said that it voluntarily applies
a discount to the broadband service for customers that qualify for BT Basic (BT’s telephony
social tariff) and take a copper broadband service. BT has no plans, for the time being, to
extend this to services provided using FTTC, FTTP or fixed wireless. KCOM said that it is
reviewing its provision of social tariffs for broadband customers.

224 BT’s pricing commitment is published alongside this Statement.

225 KCOM response to June 2018 consultation, page 5.
226 GC C1.4 states that Regulated Providers shall not include a term in any contract with a Consumer for the provision of
Electronic Communications Services that stipulates a Fixed Commitment Period of more than 24 months in duration.
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7.35 We also note that the Code, which will replace the Universal Service Directive with effect
from 21 December 2020, introduces significant changes to the framework governing social
tariffs, including the responsibility on Ofcom to monitor the evolution and level of retail
prices available on the market, in particular in relation to national prices and national
consumer income. However, it is for the Government to determine precisely how these
changes will be implemented into the UK’s law.

Delivering good service quality

Our December 2018 consultation

7.36 We proposed a requirement to provide a safeguard for USO consumers which would tie
the quality of service levels concerning faults, missed appointments and provision in USO
areas to those offered in the rest of the UK. This would ensure that premises connected
through the USO will receive a service from the Universal Service Providers that is at least
as good as customers receive in the rest of the UK.

Responses to our December 2018 consultation

7.37 We have general support from respondents on our proposals relating to quality of service.
KCOM agreed with our consultation proposals.22” The CCP also agreed with our proposals
and highlighted the importance of ongoing Ofcom monitoring to ensure the quality of
service is the same for USO services as it is for non-USO services.28

7.38 BT agreed that USO customers should receive the same quality of service as non-USO
customers and stated that its intention for USO services is to be subject to the same quality
standards as non-USO services. It said that the voluntary auto-compensation scheme
applies to fixed broadband products and will be triggered by services delivered within USO
areas in the same way as it currently does throughout the rest of the UK. As a result, BT did
not consider that we needed to impose a specific obligation to ensure that USO customers
receive the same quality of service as non-USO customers, or that any specific USO quality
of service reporting is required, as it intends for USO services to receive the same quality of
service as non-USO services.22

7.39 Which? suggested that the USO should match the automatic compensation scheme which
entitles consumers to receive £5 compensation for each calendar day of delay to a new
service. Which? noted that only one of the proposed Universal Service Providers has signed
up to automatic compensation but believed there should be consistency across different
Universal Service Providers as consumers will have no ability to choose their preferred

227 KCOM response to the December 2018 consultation, page 8.
228 CCP response to the December 2018 consultation, page 4.
229 BT response to the December 2018 consultation, page 28.
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7.40

7.41

Universal Service Provider. Which? suggested that automatic compensation should be
universally available irrespective of the Universal Service Provider or technology used.2:°

Truespeed agreed with our proposals but suggested that it may be difficult to define and
police this requirement. It highlighted that longer lines will generally be required to deliver
the USO and these are more susceptible to quality of service issues.?!

The BiT Commons also agreed with our proposals in principle but raised concerns that our
proposed requirements did not guarantee video calls or address peak hour data, packet
loss, delay or jitter.2s2

Our decision

7.42

7.43

7.44

We continue to consider it necessary to require BT and KCOM to provide broadband
services to eligible USO customers to at least the same quality of service levels they meet
in providing commercial broadband services, regardless of the technology used to deliver
the service. This will allow consumers in USO areas to benefit from the high-quality of
service consumers benefit from in non-USO areas as a result of competitive pressures and
through the additional obligations we have imposed on communication providers.

We have considered the existing obligations and commitments that apply to BT and KCOM,
to identify whether these provide sufficient protection to USO consumers.

e Wholesale Local Access Market Review —the quality of service obligations
implemented through the WLA Market Review offer protection at the wholesale level
for fixed services delivered using Openreach’s network. These include binding quality
standards on BT for installing and repairing broadband services using its copper and
FTTC network.2s3

e Automatic Compensation Scheme — signatories of this scheme provide compensation
to consumers if quality parameters are not met i.e. loss of service (set at £8 per day),
delayed provisioning (£5 per day) and missed appointments (£25 per incident). BT is a
signatory to the scheme for services it delivers using copper and FTTC/ FTTP (but not
fixed wireless), KCOM is not a signatory to the scheme. 234

e Commercial Pressures — market forces can incentivise providers to offer a high level of
quality of service in order to compete with other providers, however, this is unlikely to
be the case in USO areas given that competition is limited.

Whilst these obligations provide sufficient assurance of a high level of quality of service to
most consumers, we have concerns that these measures will not effectively ensure that all
USO connections receive at least as good a quality of service as non-USO customers. In
particular, we have concerns that consumers may not be sufficiently protected if BT

230 Which? response to the December 2018 consultation, page 7.

231 Truespeed response to the December 2018 consultation, page 2.

232 The BiT Commons response to the December 2018 consultation, page 5.
233 Ofcom, March 2018, Wholesale Local Access Market Review.

234 Ofcom, April 2019, Automatic Compensation Scheme.

90


https://www.ofcom.org.uk/__data/assets/pdf_file/0007/112210/statement-qos-wlr-mpf-gea2.pdf
https://www.ofcom.org.uk/phones-telecoms-and-internet/advice-for-consumers/costs-and-billing/automatic-compensation-need-know

Statement: Delivering the broadband universal service

7.45

7.46

7.47

delivers the USO connections using fixed wireless technologies; or if the connection is
delivered by KCOM, as wholesale requirements, compensation and commercial pressures
will not apply to the same extent.

In order to address our concerns regarding USO connections delivered using BT’s fixed
wireless technology or delivered by KCOM, we carried out further engagement with both
providers to better understand the procedures each has in place to secure quality of
service. In particular, we sought to establish whether consumers that may not be eligible
for the automatic compensation scheme would receive adequate protections through
existing arrangements that BT and KCOM have in place.

KCOM has recently introduced its own automatic compensation scheme which mirrors the
scheme implemented by Ofcom.23s KCOM’s scheme pays compensation for loss of service
(set at £8 per day), delayed provisioning (£5 per day) and missed appointments (£25 per
incident). This is an important step in ensuring consumers receive a good quality of service
in the Hull Area and ensuring consistent quality of service between consumers served by
different Universal Service Providers, as raised by Which?.

We also requested information from BT on the compensation and quality of service
provisions it has in place for customers being served through a fixed wireless connection.
BT outlined that fixed wireless customers may, depending on the cause, be entitled to a
discount if they experience network disruption. 236 [3<]. The level of any discount is
dependent on how long the service is disrupted for.

Table 4: BT’s fixed wireless credit scheme?3”

Duration of degraded service Credit available ‘
<] [3<]
[X<] (<]
[¥<] [3<]
7.48 While these measures have potential to ensure a good quality of service for USO

customers connected using fixed wireless or a USO connection delivered by KCOM, the
absence of wholesale quality of service measures and commercial pressures means that
we do not consider that they are complete. We therefore remain of the view that a quality
of service obligation is necessary to provide greater confidence that USO customers will
receive the same high levels of service as the rest of the UK and provide transparency
around their experience. We also consider it necessary to ensure that USO premises
connected using a fixed wireless solution receive a quality of service level that is the same
as that delivered to premises connected using other technologies. We do not consider that

235 KCOM, March 2019, Automatic Compensation Summary, and Ofcom, April 2019, Automatic Compensation Scheme.
236 EE pay monthly network terms, BT/ EE, October 2018.
237 EE Network Credit Policy, BT/EE 7 April 2019.
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7.49

7.50

7.51

this obligation will impose a significant burden on BT or KCOM, rather, it will be a
safeguard measure to protect consumers.

We are therefore requiring BT and KCOM, in each financial year or any other period
approved by Ofcom, to provide broadband services to eligible USO customers to at least
the same quality of service levels they meet in providing commercial broadband services in
that same period. By linking the quality of service of USO consumers to that of non-USO
consumers, we consider that this ensures that the Universal Service Providers maintain a
satisfactory level of service.

As part of the public reporting requirements as set out in Section 9, the Universal Service
Directive requires us to impose reporting obligations on the Universal Service Providers on
connection supply times and faults. We can also use our formal information gathering
powers in order to monitor the Universal Service Providers performance against any of our
obligations, including on quality of service. Whilst we acknowledge Truespeed’s suggestion
that defining and policing quality of service may be difficult, we consider that the
obligations we have imposed will allow us to identify if there are areas of concern with the
quality of services provided.

Our approach to quality of service for the USO is based on ensuring that the specification
set out in the USO order is met. The BiT Commons concern that the requirements do not
guarantee video calls and do not address peak hour data, packet loss, delay or jitter go
beyond the technical specification in the Order and we do not therefore consider it
necessary to specifically address these points through our quality of service requirements.

Complaints handling and dispute resolution

Our December 2018 consultation

7.52

In our December 2018 consultation, we proposed that consumers should be able to
challenge the Universal Service Provider’s decision about their eligibility, and other issues
in relation to the ongoing delivery of the USO, if the Universal Service Provider’s actions do
not appear to be in accordance with the universal service obligations. We proposed that
this should be by the consumer making a complaint to the Universal Service Provider, with
free recourse to an Ofcom-approved alternative dispute resolution body for an
independent decision if the complaint remains unresolved after 8 weeks, or sooner if
deadlock has been reached. This body’s decision would be binding on the Universal Service
Provider. This arrangement would mirror existing rules which protect residential
consumers and microbusinesses under Ofcom’s General Conditions of Entitlement.23

238 Ofcom’s General Conditions of Entitlement are available here: https://www.ofcom.org.uk/phones-telecoms-and-
internet/information-for-industry/telecoms-competition-regulation/general-conditions-of-entitlement
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7.53

In addition, we proposed to approve the two alternative dispute resolution bodies, which
are currently approved by Ofcom under the General Conditions of Entitlement for resolving
disputes in relation to the USO.

Responses to our December 2018 consultation

7.54

7.55

7.56

7.57

All respondents that commented on our approach to complaints handling and dispute
resolution agreed with our proposed approach.2® The main reason mentioned in support
of our proposals was that mirroring existing telecoms complaints handling and dispute
resolution procedures for the broadband USO would be simple and understandable for
consumers, 240

A number of other points were raised by respondents.

a) Universal Service Providers should inform consumers how to complain at the point of
confirming the outcome of their USO request. The CCP supported our proposal to
require Universal Service Providers to inform consumers how to complain at the point
the Universal Service Providers confirm the outcome of their request.24

b) Complaints about the broadband USO should be recorded separately by Universal
Service Providers. BT argued that this would support ongoing monitoring of the USO.
BT also proposed that Ofcom should consider treating USO complaints separately in
Ofcom’s quarterly Telecoms and Pay-TV Complaints report.

c) Consumers should be able to take their complaint to alternative dispute resolution
without a deadlock letter in less than 8 weeks. The CCP called for this because in
relation to an eligibility ruling, the 8-week period would add to the delay of a USO
connection.22

d) Eligibility assessments by the Universal Service Providers will rely in part on
information provided by Ofcom. BT suggested that it would not be appropriate for BT
to defend individual complaints which stem from disputes about Ofcom information. 24

Respondents agreed with our proposal to approve the dispute resolution schemes
currently approved by Ofcom under the General Conditions (OS: Communications and
CISAS), for resolving disputes in relation to the USO.24

CISAS, one of the existing approved schemes, noted that this was a sensible proposal as
they had significant experience of telecoms disputes, and they did not expect disputes in

239 See responses to the December 2018 consultation: ACNI page 2, CCP page 3, George Adam page 2, CISAS page 1, OS:
Communications page 3, BT page 29, Kent County Council page 3, KCOM page 8 and [3<] page 2.

240 See responses to the December 2018 consultation: OS: Communications page 3 and CISAS page 1.

241 CCP response to December 2019 consultation, page 3.

242 CCP response to December 2019 consultation, page 4.

243 BT response to the December 2018 consultation, page 29.

244 Alan Mason response to the December 2018 consultation, page 3.
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relation to the USO to be dissimilar to other telecoms disputes.2#50S: Communications, the
other existing approved scheme, agreed and highlighted that this would avoid unnecessary
costs of establishing a new dispute resolution body or separate special procedures.2# The
CCP agreed that approving the existing schemes was the right approach to keep the
process simple for consumers, and urged Ofcom’s final decision to be communicated to
the schemes in good time so that they could train staff and prepare.2+

Our decision

Complaints handling

7.58

7.59

7.60

7.61

Ofcom’s role is to ensure that the Order is implemented properly and effectively. The
Order gives consumers who meet the eligibility criteria a legal right to obtain a USO
connection and service. Ofcom must ensure that consumers can exercise this right
effectively.

Our objective is for consumers who make requests for the broadband USO to benefit from
the same protections as other consumers, and for USO complaints to follow the same
procedures as other telecoms complaints under the General Conditions. Our consultation
proposals received strong support because they would be simple for consumers to
understand.

We have therefore decided to adopt our consultation proposal and to impose obligations
on Universal Service Providers based on General Condition C4.2. We will require them to:

a) have and comply with procedures for the handling of USO complaints that conform
with the provisions of Section 1 of the Ofcom Approved Complaints Code set out in the
annex to General Condition C4;

b) have and comply with a Customer Complaints Code in respect of USO complaints that
conforms with the provisions of Section 2 of the Ofcom Approved Complaints Code;
and

c) retain written records of USO complaints in conformity with the provisions of Section 3
of the Ofcom Approved Complaints Code.

When informing a consumer of the outcome of their USO request, the Universal Service
Provider should inform the consumer of their right to challenge the Universal Service
Provider’s decision by making a complaint and provide the consumer with a copy of the
Universal Service Provider’s Customer Complaints Code in respect of USO complaints using
the consumer’s preferred communications format.2

245 CISAS response to the December 2018 consultation, page 1.

246 0S: Communications response to the December 2018 consultation, page 2.

247 CCP response to the December 2018 consultation, pages 3-4.

248 This could be by including a weblink to the Customer Complaints Code, or by sending the consumer a physical copy of
the Customer Complaints Code depending on the consumer’s preferred communications format.
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7.62

7.63

7.64

7.65

7.66

In relation to internal complaints handling procedures, Universal Service Providers should
ensure that staff interacting with consumers who make USO requests, and those handling
complaints in relation to the USO, have sufficient training on the statutory scheme,
including the eligibility criteria. Universal Service Providers should also ensure that these
staff have access to technical advice, particularly on establishing connection costs, taking
into account the impact in individual cases of the approach to demand aggregation.

To ensure that complaints continue to be dealt with promptly and effectively, the Universal
Service Providers are required to monitor compliance by all staff who interact with USO
consumers and handle complaints, and to take appropriate steps to prevent the
reccurrence of any problems that are identified.

On reporting of complaints in relation to the broadband USO, we agree that to enable the
effective monitoring of complaint volumes and how a Universal Service Provider is
handling USO complaints, it will be necessary for the Universal Service Providers to record
these separately from other non-USO complaints. This will also be required so that the
Universal Service Providers can comply with performance reporting obligations which are
explained further in Section 9.

Ofcom will consider further whether to include complaints in relation to the USO in
quarterly Telecoms and Pay-TV Complaints reports and if so, how these should be
presented, when the USO is live and the volume of complaints is clearer.

Our objective is for consumers who make requests for the USO to benefit from the same
protections as other consumers, and for USO complaints to follow the same procedures as
other telecoms complaints. Therefore, we do not consider that it would be appropriate to
reduce the period of time before consumers can access the alternative dispute resolution
body to less than 8 weeks, as required by the General Conditions of Entitlement.2+ We
note that, like other telecoms customers, USO customers will be able to access the
alternative dispute resolution body in less than 8 weeks if deadlock has been reached.2

Dispute resolution

7.67

7.68

Ensuring that consumers who make USO requests, and receive ongoing USO services, have
free access to an ADR scheme will ensure that the costs of pursuing a complaint does not
prevent them from effectively exercising their legal right to request USO connections and
services.

We have therefore decided to proceed with our consultation proposal and to impose
obligations on the Universal Service Providers based on General Condition C4.3. We will
require them to:

249 please refer to Ofcom’s approved complaints code of practice for customer service and complaints handling in the
Annex to General Condition C4 at paragraph 12 for further detail.
250 please refer to Ofcom’s approved complaints code of practice for customer service and complaints handling in the
Annex to General Condition C4 at paragraph 11 for further detail.
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7.69

7.70

7.71

7.72

7.73

a) be a member of an approved Alternative Dispute Resolution (“ADR”) scheme;

b) comply with the ADR scheme, including abiding by any final decision of the body which
administers the ADR scheme, within the time period specified in that final decision;

c) ensure that customers have the right to use the ADR scheme free of charge; and
d) provide information about the ADR scheme in customer bills.

On the point raised by BT, the Universal Service Providers will not be expected to defend
the accuracy of any information provided by Ofcom for the purposes of assessing eligibility
at dispute resolution. Rather, they will need to show that an eligibility decision was
reasonable based on the best available information they had at that time.

The fact that consumers will have recourse to such a body should not be taken as
suggesting that Ofcom is less likely to enforce any potential non-compliance with one or
more of the universal service conditions.

In addition, taking account of the comments we received from respondents, we have
decided to approve the two ADR schemes approved under the General Conditions (OS:
Communications and CISAS) under the universal service conditions for resolving disputes in
relation to the broadband USO. This is on the basis that we have approved both schemes
under the Alternative Dispute Resolution Regulations 2015 and section 54 of the Act for
the resolution of disputes between providers and their domestic and small business
customers for the purposes of the General Conditions. We conducted our most recent
review of the schemes in November 2017 and concluded that both OS: Communications
and CISAS continued to meet, and were performing satisfactorily against, the approval
criteria. We believe these criteria are equally applicable for our assessment of whether the
schemes should be approved under the universal service conditions.2!

The Universal Service Providers will be required to appoint one of the schemes approved
under the universal service conditions for the purposes of resolving disputes in relation to
the broadband USO. Ofcom is required to keep schemes approved under the General
Conditions under review, 2 and we intend to consider whether to re-approve schemes
under the universal service conditions alongside future reviews of approvals under the
General Conditions.

To enable the scheme appointed by each Universal Service Provider to make decisions in
individual cases, we have decided to require the Universal Service Providers to provide
their appointed scheme with any necessary training and support on the broadband USO,
and to share relevant information with their appointed scheme.

251 The criteria was devised by Ofcom taking account of sections 52(3) and 54(2) of the Act. The criteria, which we consider
to be broadly consistent with the minimum standards set out in the ADR Regulations 2015, included accessibility,
independence, fairness, efficiency, transparency, effectiveness, accountability and non-discrimination. In addition to these
criteria, section 54(7) of the Act requires Ofcom to have regard to the need to ensure that there is consistency between
the schemes. See Ofcom, November 2017. Review of Ofcom’s approval of Alternative Dispute Resolution Schemes.

252 Under section 54(4) of the Act
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Universal service conditions and legal tests

7.74

7.75

7.76

Our decisions on pricing, quality of service, complaints handling and dispute resolution set

out above are captured in universal service conditions we are imposing on BT and KCOM.

a)

b)

d)

Pricing: The conditions require the Universal Service Providers to offer broadband
connections and services to USO customers at the same prices as they offer such
connections and services to non-USO customers. In addition, we have included an
obligation requiring the Universal Service Providers to ensure that the terms and
conditions on which the USO is provided do not require consumers to pay for any
additional service which is not necessary. We are required to impose that obligation in
accordance which section 68(3) of the Act.

Quality of service: The condition contains an obligation which requires the Universal
Service Providers to provide on average at least the same quality of service levels
concerning fault repair, missed appointments and provision in USO areas for services
delivered as that offered by those providers in non-USO areas.

Complaints handling and dispute resolution: The conditions imposed contain
obligations on the Universal Service Providers requiring them to: (i) have and comply
with internal procedures for the handling of USO complaints similar to the handling of
other complaints under General Condition C4; and (ii) appoint an independent body to
resolve disputes between consumers and the Universal Service Provider in relation to
the USO.

Direction making powers: Under the above conditions, we have decided to include the
power for us to give directions, approvals and consent so that we are able to specify
further detail concerning pricing, quality of service and complaints handling if
appropriate. The conditions also include a requirement for the Universal Service
Providers to comply with any such direction(s), approval(s) or consent so that any
contravention of a direction would constitute a contravention of the conditions itself
and would therefore be subject to enforcement action under sections 94 to 104 of the
Act. As explained above, we have decided that OS: Communications and CISAS should
be approved under condition E.2 to resolve disputes concerning the USO.

For the reasons set out above and summarised below, we are satisfied that universal
service conditions for BT D.1, C.9, E.1 to E.3 and I.1 and for KCOM D.1, C.8, E.1 to E.3 and
1.1 (as set out in Annex 1) and the approvals of OS: Communications and CISAS meet the
relevant tests set out in the Act. Our decision in respect of the conditions form part of the

process of implementing the Order as required by the Act. The purpose of imposing these

conditions and giving the approvals is to give effect to the terms of the Order.

When setting universal service conditions and giving approvals under sections 45, 49 and
67 of the Act in a particular case, we must be satisfied that the legal tests in section 47(2)
and 49(2) of the Act are met. Conditions for BT D.1, C.9, E.1 to E.3 and I.1 and for KCOM
D.1, C.8, E.1to E.3 and I.1 and the approvals which we have decided to set are:
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7.77

b)

d)

objectively justifiable, in that they seek to ensure that USO customers receive a fair
service and are not in any way treated in a less favourable way than non-USO
customers; in particular, the conditions aim to ensure that broadband connections and
services as defined in the Order are delivered to eligible consumers and businesses at
prices that are affordable and uniform which do not require them to pay for any
unnecessary service, and that these consumers receive the same quality of service and
access to appropriate complaints handling and dispute resolution services as other
non-USO consumers;

not unduly discriminatory, as the same obligations are imposed on both BT and KCOM,
and only on BT and KCOM, as the Universal Service Providers within their respective
areas;

proportionate, since we have taken account of comments raised by the stakeholders
and balanced: the need to ensure the cost of delivery (and therefore impact on
industry and consumers) is minimised and that the designated providers can
reasonably meet the requirements placed on them, with the need to deliver affordable
connections and services at a fair quality of service and with access to complaints
handling; and

transparent, in that the conditions are clear in their intention and seek to ensure that
consumers are in a clear position so that they can effectively exercise their legal right
to request USO connections and services. Further, we have sought to be transparent in
devising the conditions and approvals through public consultation.

We also consider that the conditions and approvals meet our duties and the Community

requirements under sections 3 and 4 of the Act. We think that our decision on these

matters furthers the interests of citizens in relation to communications matters and the

interests of consumers in relevant markets as well as promoting the interests of EU citizens
because it seeks to ensure that USO customers receive a fair service and are not treated in

a less favourable way than non-USO customers. This decision will help ensure that people

living in USO areas are no longer at a relative social and/or economic disadvantage and can

benefit from having decent and affordable broadband.
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8. Information sharing and disclosure

8.1

This section explains the decisions we have made in relation to the information that the
Universal Service Providers should use to help determine eligibility for the USO, for the
purposes of network planning and raising consumer awareness. It also sets out our
decisions on the need for Ofcom to disclose certain information to the Universal Service
Providers, and the accompanying safeguards that we are imposing in the universal service
conditions to protect this information and ensure that it is only used for the purposes of
the USO.

Information to check the availability of decent broadband at each
requested location

Our December 2018 consultation

8.2

8.3

For our Connected Nations reports, we collect information from network providers on their
fixed line broadband coverage three times a year. To give a clearer picture of broadband
coverage across the UK, since December 2018 our reports have included information from
a wider range of full-fibre networks, as well as more of those network providers offering
fixed wireless services to homes and businesses. We collect information from smaller fixed
wireless providers once a year and will collect information from mobile networks which
offer fixed wireless services three times a year.

In our December 2018 consultation, we explained that to enable the Universal Service
Providers to carry out the USO eligibility-checking process effectively, we considered that it
may be appropriate to provide the Universal Service Providers with access to an Ofcom-
held database. This database, which would be specially created for the purposes of the
USO, would allow the Universal Service Providers to check, on an individual address-level
basis, whether Ofcom holds information about a broadband service that meets the
technical specification in the Order which is already offered at that location. It would also
include the name(s) of the network provider(s) so that the Universal Service Provider could
refer the consumer making the request to those network provider(s) directly.23

Responses to our December 2018 consultation

8.4

Respondents generally supported our proposal for the Universal Service Providers to use
Connected Nations information to check if a decent broadband service is already available

253 This database would contain information gathered for our Connected Nations reports on whether decent broadband
was predicted to be receivable at a location, supplemented by additional information on whether a property was forecast
to benefit from a publicly-funded intervention and in what timeframe. We proposed that this information would be
disclosed to the Universal Service Providers on a one-address-at-a time basis via an application programming interface
(also known as an API).
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8.5

8.6

from any third-party network provider(s), as it provided a single source of coverage
information for the Universal Service Providers to use to help establish consumer
eligibility.2s

KCOM highlighted the importance of this information being sufficiently up-to-date and
capturing all qualifying broadband coverage to minimise the risk of unnecessary network
build.2s5 Some respondents to our engagement with network providers on disclosure of
information suggested that Ofcom should consider collecting coverage information more
frequently than three times a year. Virgin Media urged Ofcom to consider how satellite
broadband coverage information could be included in Connected Nations reports in
future.2s6

Some network providers suggested that Connected Nations information should not be
used by the Universal Service Providers as this information was commercially confidential
to the networks providing the information, and that there was a risk it could be used by the
Universal Service Providers to their commercial advantage. Instead, they proposed that
price comparison websites or other publicly-available sources of coverage information
could be used by the Universal Service Providers or consumers themselves to check
coverage of existing broadband networks.

Our decision

8.7

8.8

We remain of the view that Connected Nations information is the best available, most
comprehensive and most reliable single source of information for the Universal Service
Providers to use to check existing network coverage. This is because the information is
collected using our statutory information request powers from a wide range of network
providers, including from smaller full-fibre and fixed wireless networks. While there is a
risk that this information may not be complete, we continue to expand the number of
networks we collect coverage information from, and we encourage network providers to
engage with the Connected Nations report process so that their coverage can be taken into
account when establishing consumer eligibility for the USO.257

We do not consider coverage information on price comparison websites, or other publicly-
accessible information to be as comprehensive or reliable as information derived from the
Connected Nations reports. This is because this information is dependent on commercial
agreements between networks and third-parties, and there is no consistent approach to
how coverage information is assessed and presented. Further, they do not include
coverage information from the wide range of full-fibre and fixed wireless networks that are
included in the Connected Nations reports. It is important that the information which

254 KCOM response to the December 2018 consultation, page 2.

255 KCOM response to the December 2018 consultation, page 2.

256 Virgin Media response to December 2019 consultation, page 1.

257 \We invite network providers who would like to submit coverage information to Ofcom for the Connected Nations
reports to contact connectednationsreport@ofcom.org.uk.
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Universal Service Providers use to assess eligibility for the USO is as reliable as possible.
This is so that consumers can exercise their right to request decent and affordable
broadband effectively, and that USO connections are not provided to properties which
should not be eligible. For these reasons, we do not think that information on price
comparison websites or from other publicly-available sources is a suitable basis for the
Universal Service Providers to use when establishing eligibility for the USO.

8.9 We recognise that collecting the information for the Connected Nations reports three
times a year from fixed line and mobile networks which offer fixed wireless services, and
once a year from smaller fixed wireless providers, means that there is a risk that the data
does not reflect any network rollout completed in the intervening period. However, we
consider that this frequency of data collection strikes the right balance between our aim to
provide up-to-date coverage information about existing networks, while not imposing a
disproportionate burden on industry and Ofcom. We have therefore decided that this
frequency of updates is sufficient for the USO.

8.10 If there are developments in broadband technologies, including satellite services, which
mean that they become capable of providing decent broadband to homes and businesses,
we will consider the case for their inclusion in the Connected Nations reports at that time.

8.11 To minimise the risk that a premises where a USO request is made cannot be found in
Ofcom’s information on third-party coverage, we will seek to match information provided
to Ofcom from network providers for the Connected Nations reports to the AddressBase
product. We will consider various forms of address identification to ensure that a
comprehensive list of premises and third-party coverage is available to inform the
Universal Service Provider’s assessment of eligibility.

8.12 We accept that the Universal Service Provider can only make an assessment on the
eligibility of a premises based on the best available information at that time. If the
Universal Service Provider has made a reasonable assessment that a premises is eligible for
the USO based on this information, but it turns out that a connection did not have to be
provided, and in the event that we find that these costs are part of an unfair net cost
burden, these costs will be compensated through any industry fund.

Information to check whether the location is due to be covered by
a publicly-funded intervention

Our December 2018 consultation

8.13 In our December 2018 consultation, we explained that we intended to use our statutory
information gathering powers to collect future publicly-funded broadband rollout plans
directly from the relatively small number of network providers contracted to deliver these
schemes, and to share this information with the relevant Universal Service Provider. We
proposed to collect this information three times a year, alongside our Connected Nations
information requests.
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Responses to our December 2018 consultation

8.14

8.15

We engaged with contractors delivering publicly-funded broadband rollout schemes in
relation to the proposed collection of relevant information by Ofcom. They highlighted that
deployment timings at address-level can be uncertain and subject to change. They noted
that the further ahead from the point information was collected by Ofcom, the less specific
and reliable any forecast delivery date at the premises-level would be. They also
highlighted that forecast delivery dates were not contractually binding and may at best be
the end of a forecast month, or the end of a calendar quarter.

One contractor suggested that information should be collected by Ofcom less frequently
than three times a year because of the resources required to respond to statutory
information requests.

Our decision

8.16

8.17

8.18

We have decided to proceed with the following approach in order to collect information
relevant to this aspect of eligibility for the USO:

a) For publicly-funded broadband rollout schemes, we will collect information directly
from the network providers contracted to deliver publicly-funded rollout schemes.2s8

b) For publicly-funded broadband voucher schemes, we will collect relevant information
directly from the bodies which manage qualifying voucher schemes.?® These currently
include Building Digital UK and the Welsh Government.

Our aim is to collect sufficient information to enable the Universal Service Providers to
check whether a location is due to benefit from a publicly-funded intervention and the
timeframe for delivery. We accept that deployment timings at address-level can be
uncertain and subject to change and the further ahead from the point information is
collected, the more uncertain the forecast delivery date will be. However, we consider that
information collected by Ofcom will be the best available source of information. The
Universal Service Providers should therefore be able to rely on this data to assess this
aspect of eligibility.

For reasons of practicality, we have decided that where the best available forecast delivery
date for a publicly-funded rollout scheme at a location is a calendar month and year, or a
calendar quarter and year, the Universal Service Providers should assume that this means
the end of that period, and take the following approach in relation to the 12-month cut-off
for eligibility:

258 Network providers contracted to deliver publicly-funded broadband rollout schemes include Openreach, Gigaclear and
Airband. There are no publicly-funded rollout schemes in the Hull Area.

259 We consider qualifying broadband voucher schemes to include: Better Broadband (excluding connections to be
delivered by satellite broadband as these do not currently meet the technical specification in the Order); Gigabit
Connectivity; and Access Broadband Cymru (excluding connections to be delivered by satellite broadband).
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8.19

8.20

8.21

a) for example, where a USO request is made on 2 May 2020 and the publicly-funded
intervention is forecast to deliver by the end of May 2021, that request is not eligible;

or

b) where a USO request is made on 2 May 2020 (i.e. in calendar Q2 2020) and the
publicly-funded intervention is forecast to deliver by the end of calendar Q2 2021, that
request is not eligible.

We engaged with BDUK and the Welsh Government to understand how information about
locations which had been issued with publicly-funded broadband vouchers could be taken
into account by the Universal Service Providers when assessing this aspect of eligibility for
the USO. We consider that where vouchers have been issued or offered to a location, the
presumption should be that these premises will receive decent and affordable broadband
within a year. They should not therefore be eligible for the USO, unless the consumer can
provide evidence that the voucher has been cancelled, for example a notification from the
relevant scheme manager.

In terms of the frequency of collection of information, we remain of the view that the most
proportionate approach is to collect information about publicly-funded rollout plans from
contracted network providers and locations which have been issued with broadband
connection vouchers from relevant scheme managers three times a year, in line with our
Connected Nations information requests for fixed line networks.

We appreciate the concerns raised by some contracted network providers that responding
to information requests from Ofcom is resource-intensive, but we have decided that this
frequency is reasonable. This is because as highlighted by the respondents, forecast
information is subject to regular change and it is therefore important that information
which will be used to assess consumer eligibility for the USO is sufficiently accurate and up-
to-date.

Information on premises which cannot access decent broadband to
support eligibility-checking, network planning and consumer
awareness

Our December 2018 consultation

8.22

8.23

In order to estimate the number of eligible premises which could share a given network
asset, we considered that the Universal Service Providers will need to be aware of the
location of premises that cannot get decent broadband (i.e. the location of potentially
eligible premises).

To facilitate this, we proposed to provide the Universal Service Providers with access to a
full list of premises (i.e. addresses and unique property reference numbers) that do not
have access to decent broadband in the geographic areas for which they are designated.
These lists would be derived from Ofcom analysis of network coverage information
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collected for the Connected Nations reports and would remove properties where access to
decent broadband was forecast to be provided as the result of publicly-funded
intervention within the relevant timeframe. We said that we would provide these lists of
properties to the relevant Universal Service Providers separately to the Ofcom-held
database described above.

Responses to our December 2018 consultation

8.24 BT said that it would need premises-level information on the premises which cannot access
decent broadband to assist with pre-planning activities (including forecast demand
assumptions and the reasonable cost threshold). BT also said that this information would
facilitate appropriately targeted awareness raising activity, in line with the proposed
conditions on raising consumer awareness of the USO.2% BT said that this information
should identify premises which meet both the technical and affordability eligibility criteria.

8.25 Gigaclear agreed that the Universal Service Providers need to be aware of the location of
premises which cannot get decent broadband, in order to estimate shared costs, and that
this would be most effectively done by sharing information derived from Connected
Nations data.!

8.26 In contrast, Virgin Media questioned whether premises-level data was necessary to help
determine connection costs. It said that BT had significant experience of assessing
coverage (and therefore upgrade costs) at the postcode-level.262

Our decision

8.27 The provision of premises-level data is necessary for the Universal Service Providers to
undertake network planning prior to customers requesting an order. This is critical to the
implementation process that will enable the Universal Service Providers to be ready to
provide USO connections and to deliver them as quickly as possible. These activities can
only be undertaken in full if BT knows at a granular level where USO premises are located.

8.28 Premises-level data will enable the Universal Service Providers to materially improve the
accuracy of their connection cost estimates, relative to postcode-level data. This is because
the Universal Service Provider cannot necessarily infer how many other premises would
share infrastructure costs with a given USO premises, if it only has visibility over the
number of premises in a given postcode. This is particularly the case in larger, rural
postcodes where premises are spread over wide distances and so individual connection
costs could vary considerably depending on where the USO premises are located in the

260 BT response to the December 2018 consultation, p. 18 and 22.
261 Gigaclear response to the December 2018 consultation, p. 7.
262 \Virgin Media response to the December 2018 consultation, attached letter.
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8.29

8.30

8.31

postcode.3 As such, this could significantly increase the error margins of connection cost
estimates.

We agree that this data would also improve the effectiveness of the Universal Service
Providers’ consumer awareness activities, by allowing them to undertake appropriately
targeted awareness campaigns. Good consumer awareness of USO eligibility is another
important aspect of the effective delivery of the USO.

For these reasons, we remain of the view that providing this data is appropriate for the
Universal Service Providers to effectively deliver the USO and meet our primary objectives.

Finally, we recognise that there may be specific cases where this data could differ from the
true number of eligible premises. In particular, as set out in Section 5 (and raised by BT
above), this information will not include premises which can receive a broadband service
that meets the technical specification in the Order, but where the connection and service is
not affordable when measured against the eligibility price threshold. To mitigate the
impact of this on demand aggregation, the Universal Service Providers should therefore
keep a record of any premises which are not included in the initial eligibility list, but which
are identified as eligible when the customer requests a USO connection (i.e. because the
only fixed broadband service available to the customer at that premises is unaffordable),
so as to include these premises within subsequent demand aggregation calculations.264 This
means that the accuracy of connection cost estimates should improve over time.

Decision to disclose information to enable the Universal Service
Providers to deliver the USO

8.32

We consider the proposed disclosure of information by Ofcom to the Universal Service
Providers and the specific concerns raised by stakeholders regarding such disclosure
below.

Our December 2018 consultation

Checking existing and planned coverage to establish eligibility for the USO

8.33

In our December 2018 consultation, we proposed to disclose network coverage
information and future publicly-funded intervention information to the Universal Service
Providers as follows:

a) We proposed to disclose information collected by Ofcom for the Connected
Nations reports that would allow the Universal Service Providers to check if decent
broadband is available from another network at a specific location and to direct
consumers to contact those named network provider(s) serving that location. We

263 BT response to s.135 Notice of 25 April 2019.
264 This reflects Condition C.1(b) whereby BT must take reasonable steps to use the most up-to-date information when
assessing whether the criteria under Conditions A.3 and B.1 to B.10 (inclusive) are met.
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proposed to include this information in a new, Ofcom-held database specifically
created for the purpose of the USO and to provide the Universal Service Providers
with access to that database. We proposed to provide the Universal Service
Providers with access to this database via a controlled-access live feed (also known
as an application programming interface, or API), providing access to this
information on a one address-at-a-time basis, in a way that means that they do not
have access to the whole database.

b) We proposed to disclose information that would enable the Universal Service
Providers to establish whether a location will be able to access decent broadband
as the result of publicly-funded intervention within 12 months of the date of a USO
request, and direct consumers to the local body or voucher scheme supplier
forecast to provide broadband connections at their location. We proposed to
disclose this information in the Ofcom-held database described above, accessed
via the API.

¢) We also proposed to provide the Universal Service Providers with access to a full
list of premises that do not have access to decent broadband in the geographic
areas for which they are designated (as set out in paragraph 8.25 above) and said
that we would remove properties where access to decent broadband was forecast
to be provided as the result of publicly-funded intervention within the relevant
timeframe. However, we did not propose sharing information on the location of
other network providers in these lists, due to the risk that this could afford the
Universal Service Provider an unfair competitive advantage. We considered that
this approach would protect providers’ claims over potentially commercially
sensitive data.

Safeguards and technical restrictions

8.34

In our December 2018 consultation, we explained that any disclosure of information would
only be made to the relevant Universal Service Providers after putting in place all necessary
safeguards. Specifically, we proposed legally binding obligations in the universal service
conditions which would require them to use any information provided by Ofcom only for
the purposes of complying with their USO obligations, and to put in place mechanisms to
ensure that access to any information provided is restricted to the division within the
relevant Universal Service Provider dealing with USO requests.

Disclosure exercise

8.35

In our December 2018 consultation, we explained that under the relevant legislation
Ofcom is prohibited from disclosing information with respect to a particular business
without the consent of the person carrying out that business. However, this prohibition
does not apply where such disclosure is for the purposes of facilitating the carrying out of
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8.36

Ofcom’s functions, which in this context is ensuring the proper and effective
implementation of the Order.265

In addition to considering responses to our public consultation, we also engaged directly
with contributors who submit their broadband coverage information in connection with
Ofcom’s work on the Connected Nations reports, and network providers contracted to
deliver ongoing publicly-funded rollout schemes, to seek their views on our proposed
disclosure approach between January and March 2019. We did this to help us decide
whether the proposed disclosure of information to the Universal Service Providers would
be appropriate for the purposes of facilitating the implementation of the Order. We refer
to this further engagement with those stakeholders as our “disclosure exercise”.

Responses to our December 2018 consultation and disclosure exercise

Checking existing and planned network coverage

8.37

8.38

8.39

8.40

As set out above, some respondents suggested that Connected Nations information should
not in principle be used by the Universal Service Providers as the basis for checking existing
coverage as this information was commercially confidential to the networks providing the
information and there was a risk it could be used by the Universal Service Providers to their
commercial advantage.

However, many respondents generally agreed with our proposal to disclose Connected
Nations information to the Universal Service Providers via the proposed application
programming interface (API), and to use it to derive and share separately a list of premises
that cannot access decent broadband for the USO.

Respondents acknowledged that our API proposal would support the effective
implementation of the USO and would enable the Universal Service Providers to give
consumers the names and contact details of any network provider(s) which may be able to
provide access to decent broadband at their location.2¢ However, some respondents
argued that it was not necessary to disclose the names of any third-party network
provider(s) in order to implement the Order. They argued that this information was
commercially confidential. Instead, they suggested that consumers should be advised to
contact Ofcom to find out this information.2¢

Virgin Media argued that providing BT with access to a full list of premises that do not have
access to decent broadband risked giving them an unfair competitive advantage by
allowing them to establish with a high degree of accuracy where Virgin Media has recently,
oris likely to, expand its network. Virgin Media said that, if this information is provided,

265 Communications Act 2003, sections 393(1) and (2)
266 See responses to the December 2018 consultation: TalkTalk page 2, CityFibre page 9, Truespeed page 1.
267 \Wessex Internet letter to Ofcom 26 January 2019, page 2.
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8.41

8.42

8.43

8.44

there should be stronger universal service conditions relating to the separation of the
information and containment of it within BT for its specific, limited use.2s#

Gigaclear said that it would continue to work with Ofcom to ensure that this process does
not compromise commercially sensitive data.2®

CityFibre agreed that Ofcom should not share information about other providers’ full
network coverage footprints, as this would risk giving the Universal Service Providers an
unfair commercial advantage.2”

In relation to both the API and the list of premises, some respondents argued that rather
than providing it only to the relevant Universal Service Providers, both sets of information
should be published by Ofcom.

No network provider contracted to deliver publicly-funded rollout schemes objected to our
proposal to use our statutory information gathering powers to collect future publicly-
funded broadband intervention plans. None of the providers of these publicly funded
schemes argued against our proposal to disclose these to the relevant Universal Service
Providers via the API, and to remove them from the list of premises which cannot access
decent broadband. Respondents understood that this information would be necessary so
that the Universal Service Providers could assess this aspect of eligibility for the USO and
supported the proposal on the basis that this information would be protected by the
proposed safeguards in the universal service conditions.

Safeguards and technical restrictions

8.45

8.46

8.47

In relation to both the APl and list of premises, respondents generally welcomed our
proposal to include legally-binding obligations on the Universal Service Providers in the
universal service conditions.

Respondents said that any information disclosed by Ofcom to the Universal Service
Providers should prevent access to third-party network providers’ coverage footprint
information being accessed at scale and information being used by the Universal Service
Providers for any commercial purposes. They also suggested that the conditions should
require teams using the information to be ringfenced to prevent access to the information
by staff who were not working on the USO. Respondents also asked whether there would
be a licence agreed by the Universal Service Providers, industry and Ofcom to enable the
Universal Service Providers to access and use the APl and the list of premises.

In relation to the API, some respondents suggested technical restrictions that Ofcom
should put in place on the API to act as a safeguard in respect of the information which
could be accessed via the API. For example, setting restrictions on the number of look-ups
which could be made by the Universal Service Providers over certain time periods, and

268 \/irgin Media response to the December 2018 consultation, page 6 and attached letter.
269 Gigaclear response to the December 2018 consultation, page 7.
270 CityFibre response to the December 2018 consultation, page 9.
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8.48

including functionality which would allow Ofcom to check the locations being looked up
linked back to actual USO requests received by Universal Service Providers.

Virgin Media said that Ofcom should carry out compliance assessments and audits of the
Universal Service Providers’ use of the information, preferably led by the Openreach
Monitoring Unit.271

Our decision

Summary

8.49

8.50

8.51

8.52

We have carefully considered all responses to the December 2018 consultation and
responses to our disclosure exercise. We have decided that disclosure of coverage
information collected by Ofcom for the purposes of the Connected Nations reports,
together with information collected from network providers contracted to deliver publicly-
funded interventions, is appropriate to fulfil our functions in relation to implementing the
Order.

As set out above, such disclosure will enable the Universal Service Providers to carry out
the consumer eligibility-checking process properly and effectively, and to ensure that
consumers can be given important information regarding the names of any other network
provider(s) who can provide decent broadband to their location so that they can contact
them directly to confirm that it is available and affordable in line with the eligibility price
threshold. It will also allow them to give consumers the names of any publicly-funded
schemes which are forecast to make decent broadband available at their location within
the relevant timeframe.

The Universal Service Providers also require a list of properties?’2 in the geographic areas
for which they are designated which cannot access decent broadband and are not forecast
to receive access to decent broadband as the result of a publicly-funded intervention
within the relevant timeframe. As set out above, this will allow the Universal Service
Providers to conduct appropriate network planning to deliver USO connections as soon as
possible. It will also allow the Universal Service Providers to accurately calculate the costs
of the network build for which it will be necessary to identify the extent to which
connection costs can be shared with other properties that cannot access decent
broadband. Further, this list will enable the Universal Service Providers to contact
consumers who may be eligible for the USO in order to fulfil their obligations in relation to
raising consumer awareness of the USO.

In light of respondents’ concerns about the commercial confidentiality of such information,
and the unfair commercial advantage which could arise from the misuse of such
information, we have decided to strengthen the safeguards which protect and restrict the

271 Virgin Media response to the December 2018 consultation, page 6 and attached letter.
272 This list will comprise of addresses and unique property reference numbers and will be derived from information
gathered for Ofcom’s Connected Nations reports.
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8.53

use of any information disclosed by Ofcom to the Universal Service Providers in the
universal service conditions. We also explain below the key features of licence agreements
we intend to have in place between Ofcom and the Universal Service Providers before we
pass any such information to them.

As explained in more detail below, these strengthened conditions will allow Ofcom to
trigger an audit of measures put in place by the Universal Service Providers to comply with
the information sharing conditions; require appropriate separation of data to prevent
access by those not working on the USO; require that those who have access to certain
Ofcom supplied information do not influence commercial deployment decisions whilst they
have access; and require the Universal Service Providers to provide a statement(s) to
Ofcom on the measures that they have put in place to protect relevant information. We
also explain terms we intend to set in licence agreements which govern the use of the
information we provide, as well as technical restrictions on the use of the API.

Checking existing and future network coverage

8.54

In terms of the information derived from the Connected Nations reports which will be
shared with the Universal Service Providers via the API:

a) We have decided to adopt our proposed approach as it is appropriate to ensure
the proper and effective implementation of the Order. As explained above, it is
important that Universal Service Providers can give consumers contact details of
any network provider(s) which may be able to provide access to decent broadband
at their location, so that consumers can contact such third-party network
provider(s) directly. It is also appropriate that the APl contains information on
publicly-funded schemes, so that the Universal Service Provider can assess this
aspect of eligibility.

b) We do not consider that it would be in the interests of consumers for the Universal
Service Providers to only have access to anonymised information to check
consumer eligibility, as this would mean that they could not tell consumers the
name(s) of any third-party network provider(s) which serve their location and so
could not provide their contact information. We consider that not providing this
critical information to consumers and instead requiring them to contact Ofcom, or
to carry out their own research to find out which network(s) covers their location,
would unreasonably complicate the consumer journey. Further, it may not be
practical for consumers to conduct their own research if they do not have access to
decent broadband. This extra step in the process could be frustrating and
confusing for consumers, and there is a significant risk that it could lead consumers
to abandon their request.

c) We agree that information shared with the Universal Service Providers via the API
should be restricted to prevent access to other network providers’ coverage
footprint information at scale, and information being used by the Universal Service
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8.55

Providers for commercial benefit. To address respondents’ concerns, we will
require the Universal Service Providers to agree to strict terms and conditions set
by Ofcom in a licence agreement before we allow them access to the API. This
licence will set out restrictions on how the information is used and set technical
restrictions on the number of look-ups that can be made over certain periods of
time to prevent attempts to gain access to large sections of the data. Ofcom will
provide log-ins to the Universal Service Providers and keep records of the Universal
Service Providers’ use of the API, so that we have the ability to match API look-ups
made to USO requests received. Further, we have decided to significantly enhance
the safeguards which protect and restrict the use of the information disclosed by
Ofcom to the Universal Service Providers in the universal service conditions (see
below).

d) Inresponse to suggestions that Ofcom should make the information in the API
publicly available (i.e. on Ofcom’s website), in light of significant concerns raised by
stakeholders about the disclosure of information, we consider that the most
appropriate and proportionate approach is to disclose only the minimum
information required to implement the USO scheme effectively, and to do so no
wider than is necessary (that is to the Universal Service Providers only). We do not
consider that it is necessary or proportionate to make the names of network
provider(s) serving specific locations publicly available in order to implement the
USO scheme, particularly in light of the concerns raised by various stakeholders
regarding the potential commercial confidentiality of the relevant information. We
also note that Ofcom would not be able to offer the same level of protection in
respect of any published information as this could not be accompanied by
regulatory conditions in the universal service conditions.

In relation to network planning and calculating connection costs, Virgin Media said that
providing access to a full list of premises which cannot access decent broadband could
damage competition by allowing BT to ‘reverse-engineer’ Virgin Media’s network footprint.
For the avoidance of doubt, using the list of premises in this way would constitute a clear
breach of the universal service conditions G1 to G6 imposed upon BT (see below), dictating
the terms of use of this data and the terms of the proposed licence. As explained in more
detail below, we will take any allegations of non-compliance with the information sharing
provisions very seriously. However, we have also considered the potential implications in
the event that such a breach was to occur. In our view, we consider that this data provides
relatively limited additional information on Virgin Media’s coverage beyond what is already
publicly available to BT:

a) Firstly, this information will not give BT any visibility over the coverage footprint of
Virgin Media (or other providers’) networks in areas where Openreach’s network
already delivers speeds of 10 Mbit/s or more. This constitutes the majority of Virgin
Media’s network coverage;
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8.56

8.57

b) Secondly, even in areas where Openreach’s network does not provide such speeds, this
information will not allow BT to identify which specific network providers are offering
decent broadband (though we recognise that Virgin Media is the biggest alternative
network provider and so is likely to be present in many of these areas);

¢) Thirdly, as noted by Virgin Media, there is already publicly-available Connected Nations
data showing decent broadband coverage at a postcode-level. This would allow BT to
identify in which postcodes other networks are present. The proposed premises-level
information would therefore only affect BT’s commercial decisions to the extent that it
decided to target future commercial rollout at a premises-level. Given the cost and
complexity of this, we consider this to be unlikely.

Nevertheless, we recognise that the information does in theory provide BT with some
degree of additional visibility over competitors’ network coverage (particularly Virgin
Media), in some areas of the country. For this reason, we have put strengthened
safeguards in place to ensure that this data is not used by the Universal Service Providers
for any purpose other than assisting with determining USO eligibility, network planning,
and raising consumer awareness. As explained in more detail below, these include
additional measures on top of our December 2018 consultation proposals. We consider
that these measures are sufficient and proportionate, given the potential risk to fair and
effective competition that could be caused by any inadvertent compilation and disclosure
of this data.

Finally, we consider that it is necessary and appropriate that publicly-funded interventions
are taken account of in the list of properties which cannot access decent broadband
derived from information gathered for the Connected Nations reports. Properties where
decent broadband is forecast to be made available as the result of a publicly-funded
scheme within the relevant timeframe will therefore be removed from these lists.

Safeguards and technical restrictions

8.58

8.59

Having taken account of responses to our December 2018 consultation, feedback from our
disclosure exercise, and engagement with BT and KCOM, we have decided to strengthen
the condition we proposed in G.1 as set out below.

In response to stakeholder comments that there should be more specific conditions to
prevent access by those who are not working on the delivery of the USO and prevent its
use for commercial purposes?3, we have decided that the Universal Service Providers
should ensure that the Ofcom-supplied list of premises which cannot access decent
broadband and are not forecast to receive it as a result of a publicly-funded intervention
within the relevant period is only accessed by named employees and agents of the
Universal Service Providers who are working on the delivery of the USO. Further,
employees and agents who have access to the list must not influence any decisions related

273 Virgin Media response to the December 2018 consultation, page 6.
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8.60

8.61

8.62

8.63

to the commercial deployment of the Universal Service Providers’ networks whilst they
have access to the list, and they must not influence such decisions for an appropriate
period of time after the point that they cease having access to the list. The aim of this is to
minimise the risk that any of the list information could inadvertently be used for any
commercial purposes. We consider that it is for the Universal Service Providers to decide
what period of time is appropriate on a case by case basis taking into account factors
including (i) the length of time a person had access to the list; and (ii) the person’s
seniority. We explain further below the action we can take if we consider the approach
taken by the Universal Service Providers in respect of these provisions to be inadequate.

For the information which will be shared with the Universal Service Providers via the API,
we require the Universal Service Providers to ensure that only employees or agents of the
Universal Service Providers who are working on the delivery of the USO are allowed to
access that information. We do not consider it necessary to place the same restrictions as
above on those who has access to the APl information, as this information will be provided
one premises at a time and it is unlikely it could have any impact on commercial decision
making.

Given the importance of ensuring that information is not accessed by those who are not
working on the delivery of the USO, the measures implemented by the Universal Service
Providers must include appropriate separation of data to prevent access to USO
information by employees or agents who are not working on the delivery of the USO.

We consider that the Universal Service Providers are best placed in the first instance to
design appropriate measures to protect information in order to comply with the universal
service conditions. We have therefore decided not to prescribe any specific measures at
this point (except for requiring appropriate separation of data), but have provided
guidance on relevant considerations set out in paragraph 8.63 below which the Universal
Service Providers should take into account. If we consider the measures adopted by the
Universal Service Provider(s) to be inadequate, we will investigate compliance if
appropriate and, as noted below, may require an audit to support our analysis. If, following
such investigation, we identify concerns about the controls implemented by the Universal
Service Provider(s), we will consider among other things the option of prescribing specific
measures.

In order to comply with the universal service conditions (including in relation to the
statement as mentioned below), the Universal Service Providers will need to develop and
tailor mechanisms specifically to mitigate the risks they have identified, including
developing controls to ensure that information relating to the USO is only used for the
specific purposes which relate to the delivery of the USO. When implementing appropriate
measures, we expect the Universal Service Providers to consider the following issues at a
minimum:
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b)

c)

i) Training of staff and internal guidance: to ensure that all relevant staff have a
strong awareness of the information sharing restrictions, including what
information should not be shared.

ii) Location of staff: to consider what controls are appropriate in cases where staff
who are directly involved in the delivery of the USO are co-located with other
employees.

iii) IT system controls: to ensure that there are controls in place restricting staff access
to information systems which contain USO-related information. Appropriate
controls could include restricted access to ICT systems that contain such
information so that only employees who are working on the delivery of the USO
have access.

iv) Internal compliance checks: to ensure that the measures in place to manage USO
information are sufficient, including regular risk assessments.

In order to ensure that there are adequate records to support any future compliance
investigation, we have placed an obligation on the Universal Service Providers to
maintain a list of individuals, including their roles, who have received information
provided by Ofcom or collected by the Universal Service Provider in connection with
performing their obligations under the USO conditions unless the information that they
have received is immaterial. This obligation also requires the Universal Service
Providers to record a description of the nature of the information that they have
received on this list.

We have also decided to require the Universal Service Providers to provide to Ofcom a
statement of the measures that they have implemented to comply with the
information sharing conditions. We believe that this is necessary to provide
reassurance to Ofcom and stakeholders that the Universal Service Providers have
sufficient measures in place to comply with the relevant universal service conditions
before receiving any information from Ofcom. Where these measures change
materially, the Universal Service Providers are required to update their statements. We
explain in Section 10 that, in order to ensure that consumers receive USO connections
as quickly as possible, BT needs to use the implementation period to undertake
necessary network planning. To do this, it requires access to the list of premises which
cannot access decent broadband and are not forecast to receive it as a result of a
publicly-funded intervention within the relevant period. BT is therefore required to
provide its statement to Ofcom within four weeks of our decisions in this statement.
We will liaise with KCOM to decide when it should provide its statement but this will
need to be before KCOM can receive any Ofcom information. We will also consider
whether it would be appropriate to publish the statements from BT and KCOM for the
purpose of providing greater transparency to network providers whose coverage
information is being disclosed about the steps the Universal Service Providers have
taken to ensure their compliance with the conditions.
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8.64

8.65

8.66

In response to stakeholder comments that Ofcom should carry out audits and assessments
of the Universal Service Providers’ compliance with the information sharing conditions274,
we have decided to include a mechanism for Ofcom to trigger an audit of measures put in
place by the Universal Service Providers to comply with the information sharing obligations
in the universal service conditions. This will allow either Ofcom, or another approved party
on Ofcom’s behalf, to carry out an audit of measures implemented by the Universal Service
Providers. The condition requires the Universal Service Provider to cooperate with any
such audit, and to pay the costs of the audit.

Under sections 96A-96C and 97 of the Act, Ofcom has powers to impose significant
sanctions on the Universal Service Providers who act in breach of the regulatory
obligations contained in the universal service conditions. We will take any allegations of
non-compliance with the information sharing provisions very seriously and, where
appropriate, will take action where we have concerns about each Universal Service
Provider’s conduct.

In addition to the safeguards in the universal service conditions, before any information is
provided by Ofcom to the Universal Service Providers, we will require each provider to
accept the terms and conditions governing the use of the APl and the list of premises, in
two separate licence agreements. The exact terms of these licences are still subject to
discussions with the Universal Service Providers, however, our intention is that they will
contain terms along the following lines (amongst others):

a) USO API licence: this will restrict the Universal Service Providers’ use of this
information to one specific purpose: to inform people who request the USO whether a
decent broadband service is available at their property from another network
provider(s) and whether their location is due to benefit from a publicly-funded
intervention and in what timeframe. To prevent attempts to gain access to large
sections of the data, the API licence will set limits on the number of requests which can
be made by Universal Service Providers over certain time periods. Our intention is to
set these initially at 60 requests per minute for BT, and 20 requests per minute for
KCOM. In addition, we intend to limit the maximum number of requests which can be
made per month to 5,000 for BT and 1,000 for KCOM. We will review these limits once
the USO is live to ensure that they remain appropriate, taking into account the number
of USO requests which each Universal Service Provider receives. Our intention is that
the licence terms will also reflect some of the requirements in the universal service
conditions on the treatment of information. This licence will also forbid the use of the
APl to attempt to reverse engineer the coverage footprints of third-party network
providers and the storage of information obtained from the API, except where it is
necessary for complying with the record keeping requirements in the universal service
conditions.

274 Virgin Media response to the December 2018 consultation, page 6; CityFibre response to the December 2018
consultation, page 9.
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b) List of premises licence: this will restrict the Universal Service Providers’ use of this
information to three specific purposes: (1) for calculating whether the costs of
providing a USO connection to individual properties exceeds the £3,400 reasonable
cost threshold, taking into account the extent to which costs can be shared with other
properties; (2) for the purposes of network planning; and (3) for raising consumer
awareness of the USO (i.e. by contacting properties which may be eligible). Our
intention is that this licence will also reflect some of the requirements in the revised
universal service conditions on the treatment of information.

Further, before any information is shared, we will require confirmation from a senior
executive representative of each Universal Service Provider that they are satisfied that the
Universal Service Provider has adequate controls in place to comply with the universal
service conditions and has agreed to the relevant licence/s in respect of the information.

Interaction with obligations imposed through the WLA and WBA market
reviews

8.68

8.69

8.70

8.71

Following our proposals concerning the disclosure of information to the Universal Service
Providers, BT wrote to us about potential linkages between the proposed information
sharing universal service conditions and the no undue discrimination requirements
imposed last year following the WLA and WBA market reviews.2’

These no undue discrimination obligations require BT not to unfairly favour to a material
extent an activity carried on by it so as to place one or more third party providers at a
competitive disadvantage in relation to activities carried on by BT, except in so far as
Ofcom may from time to time otherwise consent in writing.

BT explained that if it is designated, in order to ensure that it can carry out its role as the
Universal Service Provider in compliance with the obligations imposed by Ofcom, the
following information relating to the planning and delivery of the USO will need to be
shared within BT and Openreach that will not be shared with any other provider:

a) Openreach and BT Enterprise will need to share information with BT Consumer; and
b) Openreach will need to share information with BT Enterprise.

As set out in this section, and Section 5, we recognise that BT will need to share certain
information to plan and ensure the smooth delivery of the USO. We also agree with BT that
any sharing of the USO-related information with third-party providers would be unlikely to
be necessary, or indeed compliant with, BT’s universal service obligations unless any such
providers are involved in the delivery of the USO (for example, as a consequence of an

275 SMPs condition 2 set out in Annex 1 of the Wholesale Broadband Access (WBA) Market Review 2018 and SMP condition
4 set out in Annex 33 of the Wholesale Local Access (WLA) Market Review 2018 (“the no undue discrimination
obligations”).
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infrastructure sharing agreement with BT in which case some information sharing may be

appropriate).

In light of the above, we consider that information sharing within BT and/or Openreach will

not be unduly discriminatory for the purposes of the no undue discrimination

requirements imposed following the WLA and WBA market reviews so long as:

a)

b)

it is limited to what is necessary for BT to comply with its universal service obligations;
and

it is carried out in accordance with those obligations and all of the information
protection measures BT has implemented to comply with the obligations contained in
G.1to G.6 inclusive.

Universal service conditions and legal tests

8.73

Our decisions on the information to be used by the Universal Service Providers for the

purposes of determining eligibility for the USO, conducting network planning and raising

consumer awareness of the USO, and on the treatment of such information, as set out

above, are captured in the universal service conditions we are imposing on BT and KCOM.

a)

b)

Information to be used for determining eligibility, network planning and raising
consumer awareness: the conditions require the Universal Service Providers to first
use any relevant information they hold, and then information provided by Ofcom via
the USO API and list of premises for the purpose of determining whether relevant
eligibility criteria in the Order are met. The list of premises will also be used for the
purposes of network planning and raising consumer awareness.

Treatment of information: the conditions require the Universal Service Providers to
ensure that any information provided by Ofcom, and information that they collect in
connection with undertaking their USO obligations, is only used for USO purposes. They
require the Universal Service Providers to implement appropriate separation of data to
prevent access by those not working on the USO, to maintain a list of people who have
access to the information, and to provide statement(s) to Ofcom on the measures that
they have put in place to protect relevant information. Further, they allow Ofcom to
trigger an audit of measures put in place by the Universal Service Providers to comply
with the information sharing conditions. For the list of premises which do not have
access to decent broadband and are not forecast to receive it as a result of a publicly-
funded intervention within the relevant period, employees and agents of the Universal
Service Providers who have access must not influence any commercial deployment
decisions.

Direction making powers: under the above conditions, we have decided to include the
power for us to give directions, approvals and consent so that we are able to specify
further detail concerning the information to be used for determining eligibility and the
treatment of such information if appropriate. The conditions also include a
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requirement for the Universal Service Providers to comply with any such direction(s),
approval(s) or consent so that any contravention of a direction would constitute a
contravention of the conditions itself and would therefore be subject to enforcement
action under sections 94 to 104 of the Act.

When considering making our decisions under sections 67 and 45 of the Act in a particular
case, we must be satisfied that the legal tests in section 47(2) of the Act are met. We
consider that universal service conditions B.2, B.6, B.9 and conditions G.1 to G.6 (inclusive)
are:

a) objectively justifiable, in that they seek to ensure that the Universal Service Providers
have sufficient information in order that they can determine eligibility of each
consumer who requests a USO connection and service, and that requests can be dealt
with properly and effectively as envisaged in the Order. They will also ensure that the
Universal Service Providers have the information that they need to conduct network
planning and to raise consumer awareness of the USO. Our conditions concerning the
treatment of information seek to ensure that the information provided by Ofcom to
the Universal Service Providers, and information collected by the Universal Service
Providers in connection with performing their obligations, is only used for the purpose
of complying with the universal service conditions in order to ensure that the Universal
Service Providers do not gain an advantage in areas not related to the USO;

b) not unduly discriminatory, as the measures to protect information are the same for
both BT and KCOM, and take account of their respective circumstances;

c) proportionate, since the information protection obligations are imposed in recognition
that the Universal Service Providers will require relevant information in order to
determine eligibility for USO connections and services in accordance with the eligibility
criteria in the Order, to conduct network planning and to raise consumer awareness of
the USO. They also seek to ensure that information provided by Ofcom, and
information collected by Universal Service Providers in connection with performing
their obligations, is not used for other non-USO purposes. In designing those
obligations, we are ensuring that they provide adequate protection to address the
concerns whilst at the same time taking account of the Universal Service Providers’
circumstances to make sure that the measures are proportionate and practical to
implement.

d) transparent, in that the conditions we are imposing are clear in their intention and
seek to ensure that the Universal Service Providers have sufficient information to
support workable processes to determine eligibility for USO connections and services,
conduct network planning and to raise consumer awareness of the USO. They also seek
to ensure that information provided by Ofcom, and information collected by Universal
Service Providers in connection with performing their obligations, is adequately
protected. Further, we have sought to be transparent in devising the conditions
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through public consultation, and through direct engagement with relevant
stakeholders.

We also consider that the conditions meet our duties and the Community requirements
under sections 3 and 4 of the Act. We think that they further the interests of citizens in
relation to communications matters and the interests of consumers in the relevant
markets as well as promote the interests of EU citizens because they seek to ensure that all
requests made by consumers in the UK can be dealt with properly and effectively as
envisaged in the Order.
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9. Obligations on performance reporting and
maintaining records

9.1

9.2

9.3

9.4

9.5

This section explains our decision on the performance reporting and record keeping
requirements we are imposing on the Universal Service Providers.

The main elements of our performance reporting requirements include:

a) public reporting by the Universal Service Providers on connection supply times and
faults which the Universal Service Directive requires us to impose;

b) public reporting by the Universal Service Providers on other parameters that we think
are necessary to monitor how they are meeting the universal service conditions in
respect of the outcome of a consumer’s request for a USO connection; meeting
connection supply times; and performance in relation to complaints handling; and

¢) additional annual reporting by the Universal Service Providers to Ofcom to
demonstrate compliance with specific timeframes within the obligations in respect of
eligibility checking and delivery timeframes.

We also set out what monitoring and reporting Ofcom will undertake through the annual
Connected Nations report on the progress of the USO including the number, type and
location of connections delivered.

The Universal Service Providers must also keep accounting records to support any net cost
claim which they may need to make. This information should include the underlying
records necessary to enable Ofcom to perform an effective audit and verification of costs.

Whilst our public reporting requirements cover a subset of the obligations we are
imposing, we can use our formal information gathering powers in order to monitor the
Universal Service Providers performance against any of our obligations, should we identify
any areas of concern.

Public performance reporting

Our December 2018 consultation

9.6

In our December 2018 consultation, we proposed that the Universal Service Providers
should publicly report on:

a) parameters which the Universal Service Directive requires us to impose on the
Universal Service Providers on connection supply times and faults; and

b) parameters which would provide additional, necessary transparency on whether the
Universal Service Providers are meeting their obligations set out in the universal service
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conditions, specifically the outcome of a consumer’s request; meeting connection
supply times; and performance in relation to complaints handling.

Responses to our December 2018 consultation

9.7 Respondents to our December 2018 consultation generally agreed with our approach to
the Universal Service Providers’ performance reporting requirements, although both BT
and KCOM considered that the proposals were too prescriptive.

9.8 BT considered that it was premature to be prescriptive about the reporting requirements
as they were still in the process of designing the databases and systems that will support
the Universal Broadband Support Group. It considered that this development could
highlight different aspects of reporting that the current approach would not be able to
reflect and there was a risk of putting in place obligations that were not needed.

9.9 BT noted that it expected more detailed reporting requirements to result in greater
resources required to build and maintain the systems and processes. BT proposed that
Ofcom should remove Schedule 2 of the draft legal instruments or change the status of
these to guidelines; or if they are maintained, to limit it to the key requirements
necessary.2’s

9.10 KCOM suggested that Ofcom should monitor the progress of the USO using our
information gathering powers in the first instance.2”7

9.11 TalkTalk278 highlighted the importance of Ofcom specifying the requirements that the
Universal Service Providers must fulfil and not leaving it to their discretion, whilst Which?27®
suggested service quality should be more strongly represented in our performance
reporting requirements.

9.12 The CCP suggested we require reporting on the number of quotes in excess of £3,400 to
understand what proportion of customers were choosing to pay excess connection costs to
receive a USO connection, and to undertake independent scrutiny of a sample of these
cases. The CCP were particularly concerned about the protection of vulnerable customers
when faced with a connection cost estimate above the £3,400 reasonable cost threshold.2s°
Alan Mason2 also considered that the Universal Service Providers should record the
number of requests above and below the £3,400 reasonable cost threshold.

276 BT response to the December 2018 consultation, pages 29-30.

277 KCOM response to the December 2018 consultation, page 9.

278 TalkTalk response to the December 2018 consultation, page 2.

279 Which? response to the December 2018 consultation, page 8.

280 CCP response to the December 2018 consultation, pages 5-6.

281 Alan Mason response to the December 2018 consultation, page 3.
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9.13

The BiT Commons suggested that reporting needed to reflect the number of USO requests
that did not meet the eligibility criteria because they would be delivered by BDUK

rollout.282

Our decision

9.14

9.15

9.16

9.17

The purpose of requiring the Universal Service Providers to publicly report information is to
increase transparency of the provider’s performance to consumers and industry, and to
help establish whether a Universal Service Provider is meeting its obligations. This is
recognised in section 67(2) and (3) of the Act which places an obligation on Ofcom to
impose reporting requirements that Ofcom considers appropriate as well as to include
certain specific reporting requirements derived from the Universal Service Directive.

We consider that our overall approach to performance reporting, as outlined in our
December 2018 consultation, is appropriate in light of consultation responses and that it is
appropriate and proportionate to require the Universal Service Providers to publicly report
information:

a) relevant to a consumer’s request for a USO connection and confirming the outcome of
the request;

b) that connection supply times are being met, along with fault rates and repair times;
and

c) on performance in relation to complaints handling and dispute resolution.
We disagree with:

a) BT’s characterisation of our performance reporting being prematurely prescriptive and
that the reporting requirements we proposed would lead to obligations that are not
needed;

b) BT's suggestion that we change the status of Schedule 2 to the universal service
conditions to be ‘guidelines’; and

c¢) KCOM'’s comment that we should use our information gathering powers to monitor the
progress of the USO.

The reporting requirements, that are set out in more detail below, reflect the obligations
put in place under the universal service conditions. We agree with TalkTalk that it is
important for us to be clear about the requirements that the Universal Service Providers
must fulfil. We have carefully considered each of the requirements in the obligations we
have imposed and believe these provide early clarity and certainty to the Universal Service
Providers, consumers and other interested stakeholders on the information we consider
appropriate for the Universal Service Providers to publish to demonstrate compliance with
the universal service conditions.

282 The BiT Commons response to the December 2018 consultation, page 5.
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9.18

9.19

9.20

9.21

9.22

The reporting requirements will allow us to monitor the Universal Service Providers’
performance, giving us the ability to step in and quickly remedy any issues to ensure
consumers receive their connections as quickly as possible. The requirements should also
act as an incentive on the Universal Service Provider to deliver these obligations effectively
and will benefit a wider set of stakeholders who will be able to monitor the delivery of the
UsoO.

We do not consider it appropriate to change the status of Schedule 2 to the universal
service conditions to be ‘guidelines’ (as BT suggested) or rely solely on our information
gathering powers to monitor the progress of the USO (as suggested by KCOM). To ensure
that it is clear to the Universal Service Providers that they have a duty to comply with those
obligations, we consider that it is appropriate to capture them in a direction given under
the relevant universal service condition.

In relation to further reporting on the number of USO requests that did not meet the
eligibility criteria because they would be delivered by BDUK rollout, we do not think that
this reporting is necessary or appropriate for us to impose on the Universal Service
Providers, given it does not relate to an obligation in the universal service conditions.

We note that Which? suggests that quality of service should be more strongly represented
in our performance reporting requirements. Our reporting obligations cover connection
supply time, fault and complaints handling. We consider this will give us sufficient insight
to any quality of service issues that may arise. We can use our formal information
gathering powers in order to monitor the Universal Service Providers performance against
any of our obligations, should we identify any areas of concern.

We set out the specific information we are requiring to be published below. The
performance reporting requirements include publication of information on the
performance of the Universal Service Providers based on the parameters set out in Annex
Il of the Universal Service Directive.

USO requests and confirmed orders

9.23

In considering the CCP’s comment that we should require reporting on the number of
guotes in excess of the £3,400 reasonable cost threshold, we note that the reporting
requirements proposed in our December 2018 consultation would not record the number
of requests that are accepted because the consumer agreed to pay any excess costs.
Information submitted by BT as part of its response to our June 2018 document suggested
that it considered around 110,000 premises would cost above the £3,400 reasonable cost
threshold based on the modelling of its own data. Of these, it estimated approximately
70,000 would cost in excess of £10,000 to connect, whilst just 10,000 premises (less that
10%) would cost up to an additional £600 (above the £3,400 reasonable cost threshold) to
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9.24

9.25

connect.28 As a result, the number of consumers that choose to pay excess costs could be
low.

However, the Universal Service Providers will already need to record this information in
order to invoice any consumers that choose to pay any costs above the £3,400 reasonable
cost threshold. We think that requiring the publication of this information will help provide
clarity over the numbers of consumers who agree to contribute to the costs of connection
above the £3,400 reasonable cost threshold. We are therefore requiring the Universal
Service Providers to report the number of confirmed orders in each month that involved a
customer agreeing to pay excess costs.

Our requirements on the reporting of the number of USO requests has been amended
from our consultation position to reflect this additional reporting by including c) below:

a) the number of USO requests received by the Universal Service Provider in each month;

b) the number of requests accepted (i.e. customer orders placed) by the Universal Service
Provider in each month;

c) the number of Confirmed Orders received each month that involved a Customer
agreeing to pay costs in excess of £3,400; and

d) the number of requests rejected by the Universal Service Provider in each month of the
relevant reporting period including an explanation of the reason why.23

Timeframe for confirming the outcome of broadband USO requests

9.26

No stakeholder commented or raised concerns about the proposed requirements on the
reporting of the timeframe for confirming the outcome of broadband USO requests. We
therefore consider that the proposed requirements are appropriate to impose. The
Universal Service Providers will be required to report:

a) the number of USO requests in each month where the Universal Service Provider
confirmed the outcome of the request to the consumer in writing within 30 calendar
days of the date of the request; and

b) the number of requests in each month where the Universal Service Provider did not
confirm the outcome of the request to the consumer in writing within 30 calendar days
of the date of the request.

283 BT response to the June 2018 document, page 18. Once we have shared the list of premises that cannot access decent
broadband, as explained in Section 8, BT intend to update this analysis.

284 The reasons why USO requests are not accepted should be broken down by appropriate categories, for example:
broadband service which meets the technical specification of the USO is already available at the location; broadband
service which meets the technical specification of the USO is due to be made available as the result of a publicly-funded
intervention within one year of the request date; excess costs were quoted and the consumer does not agree to pay.
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Connection supply time and faults

9.27

9.28

9.29

BT commented directly on our proposed requirements set out in paragraph 1(c) of Part 3

of Schedule 2 of the draft legal conditions in relation to the provision of broadband

services, where we proposed the Universal Service Provider report:

i) the number of Broadband Services delivered in each month;

ii) the number of Broadband Services delivered in each month within the following
periods from the dates on which Confirmed Orders were placed: 0 up to and
including 3 months; more than 3 months up to and including 6 months; more than
6 months up to and including 9 months; more than 9 months up to and including 12
months; more than 12 months up to and including 18 months; more than 18
months up to and including 24 months; and more than 24 months;

iii) the supply time of Broadband Services from the date of the Confirmed Order in
each month;

iv) the fault rate per access line for all Broadband Services in each month; and

v) the fault repair time for all Broadband Services in each month.

BT considered that we should delete the requirements set out in 1(c)(ii) as these were
already being captured under 1(c)(i) and 1(c)(iii) of the same schedule.2ss We do not agree

with BT on this point and do not consider there is an overlap between the reporting

requirements.

a)

b)

The requirements under 1(c)(i) will provide information on the number of services
delivered in each month, and therefore the overall trend in delivery of USO
connections.

The requirements under 1(c)(ii) will break the total number of services reported under
the requirements under 1(c)(i) in each month with reference to the point at which
connections started to be delivered, and will therefore provide clarity on the
connection supply times for all services delivered.

The requirements under 1(c)(iii) will be made by reference to the parameters,
definitions and measurement methods set out in the Universal Service Directive and
represent the minimum requirements the Universal Service Providers are required to
report on. For connection supply time, BT will be required to report the times by which
the fastest 50%, 95% and 99% of orders are completed.

We have reviewed requirements under 1(c)(ii) more generally in light of our decision on

the network build delivery timeframe where we are requiring BT to deliver 80% of

connections in 12 months, 95% in 18 months and 99% within 24 months; and in light of

information provided by KCOM that suggest there will be very few premises that will be

285 BT response to the December 2018 consultation, page 30.
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9.30

9.31

9.32

9.33

eligible for the USO. We have decided to require that the reporting intervals for the
number of broadband services delivered should be every six months (instead of every
three months as proposed at consultation) as we consider that the monthly reporting
under 1(c)(i) will provide us early enough sight of any performance issues in delivering
connections in line with the delivery timeframe we are imposing.

BT also suggested the requirements under 1(c)(iv) and 1(c)(v) of Part 3 of Schedule 2
should be removed as they relate to standard provision and fault repair timelines and are
covered by Openreach KPIs. We have considered BT’s consultation response on this point
in light of the quality of service requirements we have imposed on BT through the
Wholesale Local Access market review. As part of this market review, we require
Openreach to report publicly and provide additional reporting to Ofcom on a number of
quality service parameters, including fault repairs. Existing information the Universal
Service Providers may already be reporting through the WLA market review could satisfy
the minimum requirements we have imposed which should be based on the parameters,
definitions and measurement methods set out in the Universal Service Directive. We will
engage further with the Universal Service Providers during the implementation period to
on this.

As set out above, the Universal Service Providers are required to report on minimum
requirements based on the parameters, definitions and measurement methods set out in
the Universal Service Directive and we will therefore be adopting a requirement for the
Universal Service Providers to report on 1(c)(iv) and 1(c)(v).

BT suggested that we should remove the prescribed format for the preparation and
publication of 1(c)(iii), 1(c)(iv) and 1(c)(v) as required by paragraph 2 of Part 3 of Schedule 2
and as set out at Annex 1 of Schedule 2. Sections 67(2) and 67(3) of the Act require that
the universal service conditions relating to performance reporting must contain a provision
which requires the information to be published “to be framed by reference to the quality
of service parameters, definitions and measurement methods for the time being set out in
Annex Il to the Universal Service Directive”. This statutory requirement was reflected in
our proposed paragraph 2 of Part 3 of Schedule 2 and Annex 1 of Schedule 2 to the
Universal Service Conditions.

In further correspondence with BT on this issue following its consultation response, it
suggested that Ofcom has discretion under the Universal Service Directive and the Act as
to what is included in the reporting and monitoring of the USO.28 We have considered BT’s
comments on this point and have decided to make a minor amendment to paragraph 2 of
Part 3 of Schedule 2 to more accurately reflect the statutory wording in Article 11(1) of the
Universal Service Directive and section 67(3)(c) of the Act which implements that provision
so that “in accordance with” will be replaced by “based on”. Otherwise, we do not agree
with BT’s suggestion that Ofcom should remove Paragraph 2 of Part 3 of Schedule 2 and

286 BT response to s.135 Notice of 25 April 2019.
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9.34

9.35

9.36

Annex 1 to schedule 2 to the universal service conditions, as this will provide important
information on service quality standards, and the wording of Schedule 2 reflects the
statutory requirements of section 67(3)(c) of the Act and the Universal Service Directive.

Whilst KCOM made no specific comment on the reporting requirements for connection
supply times and faults, we consider any premises in Hull connected through the USO
should be subject to the same level of transparency as for premises outside Hull.

Our requirements on the reporting of connection supply time and faults have been
adjusted from our consultation position to reflect the consultation responses we received.
The Universal Service Providers will be required to report on:

a) the number of Broadband Services delivered in each month; and

b) the number of Broadband Services delivered in each month within the following
periods from the dates on which Confirmed Orders were placed: 0 up to and including
6 months; more than 6 months up to and including 12 months; more than 12 months
up to and including 18 months; more than 18 months up to and including 24 months;
and more than 24 months.

The Universal Service Providers will also be required, except in so far as Ofcom may from
time to time consent, to report on minimum requirements based on the parameters,
definitions and measurement methods set out in the Universal Service Directive.?®” These
parameters are:

a) connection supply time - the times by which the fastest 50%, 95% and 99% of orders
are completed;

b) fault rate per access line - number of faults reported per fixed access line2¢; and

c) fault repair time - the time by which the fastest 80% and 95% of valid faults on access
lines are repaired and/or percentage of faults cleared within any time stated as an
objective by the service provider.

Complaints handling and dispute resolution

9.37

No stakeholder has commented or raised concerns about the proposed requirements on
the reporting of the timeframe for confirming the outcome of broadband USO requests.
We therefore consider that our proposals are appropriate. The Universal Service Providers
will be required to report:

287 The definitions and measurement methods are set out in the relevant European Telecommunications Standards
Institute (ETSI) standard. ETS/ ES 202 057-1 v2 1.1 (2013-01) sets out the relevant parameter definitions and measurement
method. Parameters should allow for performance to be analysed at a regional level. (i.e. no less than level 2 in the
Nomenture of Territorial Units for Statistics (NUTS) established by Eurostat.

288 For the purposes of this reporting parameter, we would consider ‘fixed access line’ to include any technology used to
provide a USO service to a fixed location.
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a) the number of complaint cases in relation to the USO made to the Universal Service
Provider in each month of the relevant reporting period;

b) the number of USO complaints resolved to the customer’s satisfaction in each month
of the relevant reporting period;

c) the proportion of USO complaints not resolved to the customer’s satisfaction in each
month of the relevant reporting period; and

d) the number of USO complaint cases not resolved to the customer’s satisfaction in each
month of the relevant reporting period that are accepted for investigation by the
Universal Service Provider’s alternative resolution scheme.

Demonstrating compliance with eligibility checking and delivery
timeframes to Ofcom

Our December 2018 consultation

9.38

In our December 2018 consultation, we proposed Universal Service Providers should
provide additional information to Ofcom about their compliance with certain obligations.
We proposed this should include reporting where the Universal Service Provider has not
confirmed the outcome of a consumer’s request in writing within 30 calendar days from
the date of a request; not delivered connections by the agreed customer service activation
date; or not delivered connections within 12 months of the date on which the consumer
placed an order.

Responses to our December 2018 consultation

9.39

The CCP suggested that the requirements set out at paragraph 9.12 (c) of the consultation
relating to additional reporting by the Universal Service Providers to Ofcom should be
published alongside the remedial action the Universal Service Providers will take to
prevent any similar delays.2s

Our decision

9.40

As explained in Sections 5 and 6, we have decided to set obligations on the Universal
Service Providers to meet specific timeframes to confirm eligibility of a request and deliver
USO connections to eligible consumers. We consider more detailed information is needed
to enable us to monitor the Universal Service Providers’ compliance with those obligations.
As this information is likely to be more granular and potentially confidential, we believe
that it would be appropriate for BT and KCOM to provide it to Ofcom to demonstrate
compliance in meeting these obligations.

289 CCP response to the December 2018 consultation, page 5.
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9.41

9.42

9.43

9.44

Where the Universal Service Provider does not meet the obligations to confirm the
outcome of a consumer’s request in writing within 30 calendar days from the date of a
request or to deliver connections by the agreed customer service activation date, the
following information must be reported to Ofcom:

a) for each case where the Universal Service Provider took longer than 30 calendar days
from the date of the consumer’s request to confirm in writing the outcome of the
request, the reason(s) why this timeframe was not met; and

b) for each case where the Universal Service Provider has changed or missed the
customer service activation date originally communicated to the customer, the
reason(s) why that date has been changed or missed.

We are adjusting the reporting requirements on BT to reflect its delivery timeframe
obligations which require BT to deliver 80% of connections within 12 months, 95% of
connections within 18 months and 99% of connections within 24 months. For each year, BT
will have to provide us with sufficient information to demonstrate how it has complied
with these obligations no later than 3 months after the end of each year. Where BT does
not deliver connections within 24 months of the date on which the consumer placed an
order, the following information must be reported to Ofcom:

c) Foreach case where BT took longer than 24 months from the date on which the
customer placed an order to the customer service activation date, the reason(s) why
this timeframe was not met. This must include an explanation of the circumstance(s)
leading to the rollout taking longer than 24 months, an explanation of how BT sought
to manage the risk of the circumstance(s) arising, and how BT sought to minimise the
delay caused to the connection being delivered once the circumstance(s) occurred.

Where KCOM does not deliver connections within 12 months of the date on which the
consumer placed an order, the following information must be reported to Ofcom:

c) For each case where KCOM took longer than 12 months from the date on which the
customer placed an order to the customer service activation date, the reason(s) why
this timeframe was not met. This must include an explanation of the exceptional
circumstance(s) leading to the rollout taking longer than 12 months, an explanation of
how KCOM sought to manage the risk of the circumstance(s) arising, and how KCOM
sought to minimise the delay caused to the connection being delivered once the
exceptional circumstance(s) occurred.

Whilst the CCP suggested that we should require the Universal Service Providers to publish
remedial plans should they not deliver connections within 12 months, we do not think this
is appropriate given our decision on the network build delivery timeframe.

a) For BT, we are imposing specific delivery timeframes through an absolute obligation. If
BT does not meet this obligation, it will be in breach of its legal requirements and could
be subject to enforcement action.
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b) For KCOM, it has provided us with information to suggest there will be very few
premises that will be eligible for the USO once it comes into effect.20 We therefore
expect KCOM to be able to deliver to these premises within 12 months.

Timing and retention of public and compliance reporting

Our December 2018 consultation

9.45

9.46

We proposed that the performance reporting information be published by the Universal
Service Providers and provided to Ofcom as applicable as follows:

e first publication should occur no later than 30 calendar days after the expiry of the first
6-month period during which the USO obligations are in force; and

e each subsequent publication should occur no later than 30 calendar days after the
expiry of each subsequent 6-month period.

We also considered it important that the Universal Service Providers be subject to a
general obligation to maintain for 6 years adequate records which are relevant to the
provision of USO connections and services (in addition to the obligations to maintain
accounting records) to ensure that they are able to demonstrate to Ofcom that they have
complied with the universal service conditions.

Responses to our December 2018 consultation

9.47

BT proposed a 12-month transition period should we decide to maintain the requirements
set out in Schedule 2 of the draft legal instruments.? It also highlighted that our proposed
six-year period to maintain customer records went beyond its two-year standard retention
period.

Our decision

9.48

9.49

We sought further clarification from BT to understand the practical reasons as to why it
needed a longer transition period. BT said that while it would be possible to provide some
information in respect of the metrics specified in the proposed direction from the outset, it
was concerned that this may not meet Ofcom’s requirements, and that any future changes
to reporting would require system changes. BT also suggested it would need 12 months to
complete the development of the USO and the transition period should align with this.22

The performance reporting requirements we are imposing on the Universal Service
Providers will only come into effect after the implementation period has elapsed, as
detailed in our revised definition of a “Relevant Period” in Schedule 2 and Schedule 4 of
the Legal Instruments set out at Annex 1 of this document. As set out in Section 10, we

290 KCOM response to s.135 Notice of 10 May.
291 BT response to the December 2018 consultation, pages 29-30.
292 BT response to s.135 Notice of 25 April 2019.
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9.50

9.51

9.52

9.53

9.54

have decided to give the Universal Service Providers a nine-month implementation period
to prepare for the delivery of the USO and this should ensure sufficient time for the
Universal Service Providers to build in the reporting requirements to any system or process
changes required to deliver the USO.

In our December 2018 consultation, we proposed that the Universal Service Providers need
to maintain performance (and financial reporting records which we discuss later in this
section) for a period of six years. BT commented that it currently only retains customer
records for two-years as standard. We consider that it is important for the Universal
Service Providers to maintain records from the point at which an initial request for a USO
connection is made. Whilst in most individual cases, a two-year retention period may be
appropriate as connections will be delivered in a shorter time period than this, for some
premises, the network delivery time could be as long as 24 months after a customer
confirms an order for a connection. In these cases, a two-year retention period would not
be suitable.

We also need to ensure that we are able to monitor the delivery of the USO as a whole and
to be able to identify if there are any issues that we need to investigate further and take
enforcement action if required. Given the request-based nature of the USO, and the fact
that connections will be made at different points in time, the Universal Service Providers
need to maintain records for long enough to demonstrate compliance with the universal
service conditions.

We will also need access to information in order to verify any future net cost claim, for
example, to demonstrate that any costs incurred are effectively supported by a genuine
confirmed order for a USO connection. We set out in Section 10 that we would expect to
fully compensate Universal Service Providers for their net cost within 5 years of publishing
a final determination. Due to this important link between consumer records and
verification of any net cost claim, we are mirroring the retention period for maintaining
financial and performance records.

We are therefore adopting our proposal to maintain for 6 years adequate records which
are relevant to the provision of USO connections and services (in addition to the
obligations to maintain accounting records as set out below) to ensure that they are able
to demonstrate to Ofcom that they have complied with the universal service conditions.

We are requiring that the performance reporting information be published by the
Universal Service Providers and provided to Ofcom as applicable as follows:

e first publication should occur no later than 30 calendar days after the expiry of the first
6-month period during which the USO obligations are in force; and

e each subsequent publication should occur no later than 30 calendar days after the
expiry of each subsequent 6-month period.
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9.55

9.56

BT and KCOM will have 3 months from the end of each relevant year to prepare the
information required to demonstrate how they have complied with the delivery timeframe
obligations.

As BT is required to deliver 80% of connections within 12 months, 95% of connections
within 18 months and 99% of connections within 24 months, it:

a) will need to demonstrate its compliance with the 12-month obligations by 20 June
2022 the requests that were received between 20 March 2020 and 19 March 2021; and

b) will need to demonstrate its compliance with the 12-month, 18-month and 24-months
obligations by 20 June for each subsequent year.

Ofcom monitoring and reporting

Our December 2018 consultation

9.57

9.58

In our December 2018 Consultation, we explained that we will report on the progress of
the USO, including the number, type and location of connections delivered, in our annual
Connected Nations Report.23 We also set out our intention to use our information
gathering powers to collect the relevant information from the Universal Service Providers
to enable us to do so.

To monitor the services USO customers receive and to help establish if these services meet
the technical specification of the USO, we proposed to introduce a requirement for the
Universal Service Providers to facilitate any periodic future testing of USO connections
requested by Ofcom. Information collected from equipment connected to customers’
routers will enable Ofcom to make robust, evidence-based assessments of the
performance delivered by the Universal Service Providers to USO consumers.

Responses to our December 2018 consultation

9.59

There was general agreement on our approach to Ofcom’s monitoring and reporting of
USO progress amongst respondents to our December 2018 consultation. The FSB2* and the
LGA both suggested increasing the frequency of Ofcom’s publication of performance from
every 12 months to every 6 months. The LGA also suggested breaking the performance
figures down by local authority to help councils understand how successful the USO had
been in their local area.>s

293 DCMS, March 2018. A new broadband Universal Service Obligation: Government’s response to consultation on design,

page 65.

294 FSB response to the December 2018 consultation, page 3.
295 LGA response to the December 2018 consultation, page 3.
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9.60

9.61

Which?2%6 and the CCP27 suggested that we report on the performance of Universal Service
Providers in Ofcom’s Comparing Service Quality report to ensure USO customers are
receiving the same service standard as non-USO customers.

Which? proposed that Ofcom should commit to undertake testing of the quality of the
broadband service being delivered and customers should be made aware of how they can
test their own download sync speed given its importance to the overall success of the USO
programme,2s

Our decision

9.62

9.63

9.64

9.65

We note suggestions by some respondents to increase the frequency of our reporting from
annually to every 6 months. As set out earlier in this section, we are requiring detailed
public reporting by the Universal Service Providers on their performance in delivering the
USO. We consider that this reporting will provide sufficient transparency of the providers’
performance to consumers and other interested stakeholders in a timely manner. Given
this, we do not consider the benefits of more frequent reporting outweigh an additional
burden we would impose on the Universal Service Providers by collecting this information
twice a year. We therefore consider that our consultation proposal to report on this
annually is appropriate.

We will use our information gathering powers to collect the following information from the
Universal Service Providers and provide annual updates in our annual Connected Nations
Report on the:

a) number of USO connections delivered in the period; and

b) type of premises connected (home or business), and their location (urban or rural, and
by UK Nation).

In response to the LGA’s proposal to report on the number of connections delivered by
each local authority, as part of our Connected Nations reporting, we already report
coverage information by local authority areas. We will consider what any appropriate
further reporting we can include in Connected Nations at local authority level once we
start collecting data from the Universal Service Providers.

We have considered whether it would be appropriate to include further reporting in
Ofcom’s Comparing Service Quality report as suggested by Which? and the CCP, in addition
to the public reporting we are requiring the Universal Service Providers to undertake and
the annual update we will provide in the Connected Nations Report. USO customers may
inform the representative sample surveyed as part of the Comparing Service Quality report
in future years but at this stage, we consider the public reporting we are requiring by the

296 Which? response to the December 2018 consultation, page 8.
297 CCP response to the December 2018 consultation, page 5.

133



Statement: Delivering the broadband universal service

9.66

9.67

9.68

Universal Service Providers will provide sufficient performance information, focused on the
potential quality issues that may arise for this group of consumers.

We agree with Which? that it is important for consumers to have the ability to measure
the speed they are receiving. We are currently exploring options on how consumers can
measure the speed they are receiving and the broadband speed testing tools and other
data sources they may need. Consumers receiving a poor connection should be able to use
these tools to provide information to their existing provider on the quality of the
performance of their broadband connection. In a similar way, a USO customer can use
these tools to highlight concerns about the performance of their broadband service. We
expect this work to be completed by the time consumers start to receive their USO
connections.

To monitor the services that USO customers receive and to help establish if these services
meet the technical specification of the USO, we consider that it is reasonable and
proportionate to require the Universal Service Providers to facilitate any periodic future
testing of USO connections requested by Ofcom. This will include the Universal Service
Providers supporting the recruitment of an agreed representative sample of USO
consumers, and the distribution of an Ofcom-appointed technical partner’s testing
equipment to them.

Information collected from equipment connected to customers’ routers will enable Ofcom
to make robust, evidence-based assessments of the performance delivered by the
Universal Service Providers to USO consumers.

Obligations on maintaining accounting records

Our December 2018 consultation

9.69

9.70

9.71

In our December 2018 consultation, we outlined that in order to ensure that we have
sufficient information to assess any possible future claims for funding, we considered that
the Universal Service Providers must keep accounting records to support any net cost claim
which they may make. This information would include the underlying records necessary to
enable Ofcom to perform an effective verification exercise.

We proposed that the Universal Service Providers:

a) must maintain records for a minimum period of 6 years from the date on which these
records are created;

b) must separately record incremental costs, revenues, and assets associated with the
provision of USO services; and

¢) must record costs on a historical cost accounting (HCA) basis.

We also explained that these records must enable the Universal Service Providers to
demonstrate that:
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9.72

a) direct costs were incurred, were necessary for the provision of the USO, and were
efficiently incurred;

b) the net cost calculation took proper account of direct and indirect benefits; and

c) the counterfactual scenario of operating without the universal service obligations (as
referred to in the Universal Service Directive) used in the net cost calculation is
reasonable and based on sound assumptions.

We also proposed to include the power for us to give directions, approvals and consent
under this condition.

Responses to our December 2018 consultation

9.73

Stakeholders generally agreed with the principle of our approach to maintaining
accounting records, however some asked for further clarity on aspects of our proposals
which we outline below.

Maintaining Accounting Records

9.74

9.75

9.76

9.77

BT had concerns with our proposal to require the maintenance of records on a historic cost
accounting basis, the Universal Service Provider’s ability to provide records that
demonstrate costs were efficiently incurred, and the requirement for the records to
demonstrate the counterfactual.

Vodafone raised concerns with what it described as our “hands-off” approach to reporting
and record keeping. Vodafone commented that the suggested cost categories and the
‘potential minimum level of information’ that providers should record and report when
seeking funds, to be “wholly inappropriate” and proposed that we should specify the
completion of detailed pro-forma documents.2®

The BiT Commons said that accounting records should be maintained for the USO that
included records of subsidised network upgrades paid for by BDUK and Local Delivery
bodies.300

KCOM said that it agreed with Ofcom but would like to discuss the practicalities in further
detail. KCOM subsequently indicated to us that it does not expect to make a net cost claim,
and as such it would be disproportionate to require it to complete the same pro-forma
templates that BT will complete in advance of any claim.

299 VJodafone response to the December 2018 consultation, page 12.
300 The BiT Commons response to the December 2018 consultation, page 6.
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Assessing Future Claims for Funding

9.78

9.79

9.80

9.81

Virgin Media3t and CityFibre3 agreed with our proposal that infrastructure related costs
included in a net cost claim must exclude existing and sunk costs.

BT said that it would like to discuss what records it should keep and proposed submitting
cash costs of USO spend prior to a net cost claim.303

The BiT Commons also made comments around the oversight of BDUK expenditure and the
possible double claiming of funds in relation to the USO and other publicly funded
schemes.3 Vodafone also asked us to consider investigating BT’s use of the BDUK funding
programme,3os

In respect of the direct benefits of the USO, Vodafone said that we should consider other
revenue streams in the net cost calculation such as TV revenue. Vodafone commented that
there is a strong public interest argument for disclosing information underpinning a net
cost claim and gave an example of a hypothetical information deficiency issue in relation to
a net cost claim. It said that the broadband USO provider must have an independent
auditor in place to audit its reporting and the records used to justify any funding claim.30e
Virgin Media noted that it would like to see more extensive disclosure of the cost
calculations.3o

Our decision

Maintaining Accounting Records

9.82

9.83

As we set out in the December 2018 consultation, we consider that the Universal Service
Providers are best able to judge, in the first instance, what accounting information needs
to be recorded and maintained in order to support any net cost claim. This means that the
provider must show that the incremental costs included in its net cost claim are not
overstated and the incremental benefits of delivering the USO included within in its net
cost claim are not understated. The Universal Service Providers should maintain accounting
records that they consider necessary to support this and enable Ofcom to check this.

Whilst we accept BT’s point that recording costs will not demonstrate these costs have
been efficiently incurred, we expect the Universal Service Provider’s record keeping, to go
beyond simply recording invoices. It should include records of accounting and budgetary
control showing that costs are monitored for example, through variance analysis, and that
proactive action is taken to identify, explain and address examples of adverse variances.

301 Virgin Media response to the December 2018 consultation, page 7.

302 CityFibre response to the December 2018 consultation, page 9.

303 BT response to the December 2018 consultation, page 31.

304 The BiT Commons response to the December 2018 consultation, page 6.
305 \Vodafone response to the December 2018 consultation, page 5.

306 \Vodafone response to the December 2018 consultation, page 12.

307 Virgin Media response to the December 2018 consultation, page 6.
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We would, in any case, expect the Universal Service Providers to be recording this
information in the absence of the USO for the purposes of budgetary control of their
businesses.

9.84 We agree with BT that the recording of incurred costs does not require the specification of
any accounting convention. We recognise that our accounting records condition is focused
on how information is maintained rather than how it is included within a net cost claim and
that considerations of appropriate accounting conventions will be more relevant to the
completion of a net cost claim. As we have not set out our detailed approach to the
funding arrangements, which in turn will determine the form of the net cost claim, we
agree with BT that there is no need to specify an accounting convention at this stage. We
have therefore removed the accounting convention specification requirement from the
universal service condition.

9.85 BT sought further clarification on the counterfactual scenarios. As set out in the December
2018 consultation, the net cost of the USO is calculated as the difference between the net
cost of operating with and without the USO. This requires an assessment of what the costs
and benefits to the Universal Service Provider would likely have been without the USO. We
do not consider that this requires BT to specifically record the costs and benefits of an
alternative business; rather, as part of a net cost claim, BT should include a reasoned view
on the costs and benefits that it would have incurred or received, absent the USO. Any
counterfactual should be evidence based, and we expect the starting point to be the actual
costs and revenues BT incurred and generated before building assets to provide USO
connections and selling USO services. For instance, in relation to revenues, the
counterfactual could be based on actual revenues which are earned from an existing
customer which requests a USO connection, prior to that connection being delivered.

9.86 We disagree with Vodafone’s description that our approach to record keeping is ‘hands
off’. In our December 2018 consultation, we put illustrative cost categories, based on
information that BDUK obtains, which we considered to be an appropriate starting point
for developing our future proposals. Vodafone’s suggestion that the Universal Service
Providers should complete detailed pro-forma documents to support their net cost claim is
one that we are considering further. As part of our funding consultation, our intention is to
provide more detailed templates that the Universal Service Providers should complete to
inform our on-going verification of costs incurred. We have had preliminary discussions
with BT to better understand its reporting requirements for BDUK as part of our early work
to inform the design of the proposed pro-forma templates for the USO.

9.87 We disagree with The BiT Commons comment about requiring the Universal Service
Providers to maintain accounting records in respect of subsidised network upgrades
already paid by BDUK and local delivery bodies.3% Information in respect of past subsidies
for network upgrades will be excluded from the net cost claim as the Universal Service

308 The BiT Commons response to the December 2018 consultation, page 6.
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9.88

9.89

9.90

Providers can only include costs incremental to providing the USO in any net cost claim.
We will verify this to ensure that this is the case. We do, however, recognise that there
may be a risk that the Universal Service Providers may seek to claim funding for the same
network upgrade from separate sources where the administration of those funds is not
coordinated. We will set out how we intend to prevent any possible double-recovery of
network upgrade costs in our forthcoming funding consultation.

Although KCOM indicated that it does not intend to submit a net cost claim, it remains
subject to the same accounting records requirements as BT. If KCOM later chooses to
submit a net cost claim, we need to ensure that any such claim will provide sufficient
information for us to be able to verify it. However, as we expect KCOM to deliver
significantly fewer USO connections, the proposed format for KCOM (which we will be set
out in the funding consultation) is likely to be less detailed than that for BT.

Our decisions on maintaining records are captured in the universal service conditions in
Annex 1. In summary, they include the following main requirements.

a) The Universal Service Providers must maintain records for a minimum period of 6 years
from the date on which these records are created.3% These records must be sufficient
to demonstrate the Universal Service Providers’ compliance with the universal service
conditions. This proposed condition places a basic requirement on the Universal
Service Providers to ensure that they retain sufficient information including source
data such as invoices, vouchers, and timesheets.

b) The Universal Service Providers must separately record actual costs, revenues, and
assets associated with the provision of USO services. The Universal Service Providers
will also be expected to demonstrate how they have calculated the incremental cost
and revenue elements, and explain the transactions underlying the cost of providing
USO connections.

We continue to believe that the Universal Service Providers should maintain records which
will enable them to demonstrate to Ofcom the following:

a) that direct costs were incurred, necessary for the provision of the USO, and efficiently
incurred;

b) the net cost calculation took proper account of both direct and indirect benefits; and

c) the counterfactual scenario of operating without the universal service obligations (as
referred to in the Universal Service Directive) used in the net cost calculation is
reasonable and based on sound assumptions.

309 Six years is consistent with the length of time a limited company is required to keep accounting records for the HMRC.
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Assessing Future Claims for Funding

9.91

9.92

9.93

9.94

9.95

9.96

As part of the net cost verification process, Vodafone said we should consider a range of
revenue streams (not just the basic broadband revenue) over a long period, as the
customer has little option to switch.320 We agree with Vodafone; in the December 2018
consultation we said that direct benefits, which would be included in a net cost claim,
would include higher margin broadband offers such as those with chargeable IPTV.

In response to BT’s suggestion on how the information might be supplied to us, we think
BT’s suggestion that submitting cash costs (in respect of network build) every 6 months
from date of designationis reasonable.

We can see some merit in carrying out elements of the verification work in advance of a
net cost claim, as it may help to speed up the process, allow us to identify trends in costs
and revenues, ask timely questions and refine the information to be evaluated in a net cost
claim. However, we think that the appropriate point to decide on the appropriate
approach will be as part of our work to inform the funding consultation.

Vodafone queried what would happen if a Universal Service Provider submitted data that
Ofcom deemed insufficient to validate the claim, but the Universal Service Provider could
not collect any further, historic information. We will require the Universal Service Providers
to maintain records that not only demonstrate that direct costs were incurred, but also
that they were necessary for the provision of the USO, and that they were efficiently
incurred. Our intention is to set out proposals on the format of the net cost claim, which
will likely include details of any relevant detailed templates that the Universal Service
Providers would need to complete to inform our on-going verification of costs incurred.
We will set out proposals in this area as part of our funding consultation and intend to
have the arrangements in place before the Universal Service Providers start incurring any
significant costs of delivering the USO.

Vodafone also suggested that we should specify that the Universal Service Provider must
have an independent auditor in place to audit its reporting and the records used to justify
any funding claim. The Universal Service Directive specifies that any accounts and/or other
information serving as the basis for the calculation of the net cost of universal service
obligations should be audited or verified by the national regulatory authority or an
independent body.31 We will consider the use of independent accountants and other
contractors where it is more effective and efficient to perform some of the verification
tests or procedures, and set this out in our funding consultation.

Vodafone and Virgin Media both advocated for disclosure of information related to the net
cost claim and our verification of this. We note that there is a wide range of publication
options for the net cost calculation and potentially the underlying information behind it.

310 Vodafone response to the December 2018 consultation, page 12.
311 Universal Service Directive, Art 12, para 2.
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9.97

The Universal Service Directive requires that “the results of the cost calculation and the
conclusions of the audit shall be publicly available”.312 We will set out our publication
proposals, alongside proposals on how any net cost claim will be verified, as part of our
funding consultation.

In response to the BiT Common’s concern on the re-use of subsidised assets, as noted
earlier in this section, existing network upgrades paid for by past subsidies is not a relevant
consideration for the USO as the Universal Service Providers will need to demonstrate that
costs incurred were incremental to providing the USO in any net cost claim. The same also
applies to any use by BT of the existing BDUK funding which Vodafone asked us to
investigate.

Universal service conditions and direction and legal tests

9.98

9.99

9.100

9.101

Our decision on maintaining records set out above is captured in the conditions which
impose obligations on the Universal Service Providers to maintain records, including
accounting records, to:

a) show how those providers have complied with the universal service conditions; and

b) ensure that Ofcom has sufficient information to assess any possible future claims for
funding.

We are including the power for us to give directions, approvals and consent under this
condition so that we are able to specify further detail concerning obligations to report
information and/or maintain sufficient records. The conditions also include a requirement
for the Universal Service Providers to comply with any such direction(s), approval(s) or
consent(s) so that any contravention would constitute a contravention of the conditions
itself and would therefore be subject to enforcement action under sections 94 to 104 of
the Act.

As noted in Section 2, section 67(2) of the Act also requires Ofcom to include a condition
obliging the Universal Service Providers to publish information about their performance in
complying with the universal service conditions. We consider that it is appropriate to
capture our proposals concerning publication and provision of performance information to
Ofcom in directions given to each of BT and KCOM under proposed condition F.3 given that
these requirements specify the level of detail at which this information must be published
and provided.

For the reasons set out above and summarised below, we are satisfied that the universal
service conditions F.1 to F.3 and directions (as set out in Annex 1) meet the relevant tests
set out in the Act. Our decision in respect of the conditions and directions form part of the

312 Universal Service Directive, Art 12, para 2
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9.102

9.103

process of implementing the Order as required by the Act. Their purpose is to give effect to
the terms of the Order.

When imposing universal service conditions and directions under section 67, 45 and 49 of
the Act in a particular case, we must be satisfied that the legal tests in sections 47(2) and
49(2) of the Act are met. Conditions F.1 to F.3 and directions which we have proposed to
give are:

a) objectively justifiable, in that they seek to ensure that the Universal Service Providers
publish and provide stakeholders and Ofcom with adequate and up-to-date
information about the Universal Service Providers’ performance in delivering the USO
so that Ofcom is able to establish whether a Universal Service Provider is meeting its
obligations and that the Universal Service Provider’s compliance with its obligations is
transparent; the obligation to maintain accounting records seeks to ensure that Ofcom
has sufficient information to assess and verify any possible future claims for funding as
required by the legislation;

b) not unduly discriminatory, as the obligations we have decided to impose on BT and
KCOM as the Universal Service Providers take account of their individual
circumstances;

c) proportionate, since we have taken account of the need to ensure that the obligations
are not unduly burdensome for the Universal Service Providers and of the need to
deliver transparency on the Universal Service Provider’s performance to consumers.
This provides assurance that the Universal Service Providers are meeting their
obligations so that Ofcom can take appropriate action if required. The obligation to
maintain records recognises that it should be for the Universal Service Providers to
decide in the first instance what information needs to be recorded; and

d) transparent, in that the conditions and directions are clear about what information the
Universal Service Providers are required to report and/or maintain and the format in
which this information should be reported and/or maintained to provide transparency.
Further, we have sought to be transparent in devising the conditions through public
consultation.

We also consider that the conditions and directions meet our duties and the Community
requirements under sections 3 and 4 of the Act. We think that these further the interests
of citizens in relation to the communications matters and the interests of consumers in the
relevant markets as well as promote the interests of EU citizens because they seek to
ensure that there is transparency about the Universal Service Providers’ compliance with
their obligations and that we have sufficient information to assess and verify any future
claims for funding. This will help ensure that Ofcom is able to intervene if there are
concerns about compliance with the universal service conditions.

141



Statement: Delivering the broadband universal service

10. Implementation, future consultation on
funding and next steps

10.1 In this section, we set out our decision to implement a nine-month implementation period
that will allow the Universal Service Providers to prepare themselves to deliver USO
connections as soon as they start to receive requests for connections from consumers in
March 2020. We also set out our decision to include the existing obligations on BT and
KCOM to provide telephony services with the requirements to provide broadband.

10.2 We respond to stakeholder comments on funding and explain that we will consult on
funding regulations in autumn 2019 and expect to publish a statement bringing these
regulations into force by early 2020.

Implementation period

Our December 2018 consultation

10.3 In our December 2018 consultation, we proposed to give the Universal Service Providers
five-months to prepare for the delivery of the USO from the date of our decision on
designation of the Universal Service Providers and the universal service conditions. In line
with one of our primary objectives to deliver the broadband universal service as quickly as
possible for the benefit of consumers, we considered that this timeframe would allow the
Universal Service Providers to ensure that they have systems in place and staff are
sufficiently trained to start processing requests for USO services as soon as they are made.

Responses to our December 2018 consultation

10.4 BT made several substantive comments in relation to the proposed five-month
implementation period. It said the proposed period was insufficient, and that it needed
more time to establish a high-quality consumer facing function; plan for network build; and
ensure it had its systems and processes in place to ensure compliance with the universal
service conditions specifically on quality of service, performance reporting, complaints
handling and record keeping.

10.5 BT stated it would need 12 months from designation to start receiving customer enquiries
and would be ready to start taking orders from summer 2020. In parallel, it would
undertake the ‘pre-planning’ work required to prepare itself to start the network build. BT
stated that this was subject to it receiving the necessary data from Ofcom to inform the
eligibility checking process.313

313 BT response to the December 2018 consultation, page 4.
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10.6 BT, in its response, also stated that a further 4-5 month period following a request for a
connection would be required to undertake full ‘planning’ activities, before it would
commence rolling out the network to the requesting premises.34

10.7 KCOM made no specific comment in relation to the proposed five-month implementation
period but has maintained its intention to connect 100% of premises in Hull with FTTC or
FTTP by March 2020.315

Our decision

10.8 Whilst we accept that designing the USO processes may be complex and the Universal
Service Providers will need time to prepare for its delivery, one of our primary objectives,
as set out in Section 2, is to deliver the broadband universal service as quickly as possible
for the benefit of consumers.

10.9 We have obtained further information from BT through information requests and meetings
in order to understand the sequencing and timeframes of the different activities it will
need to undertake to be ready to deliver the USO. This includes preparing its consumer
facing activities through the Universal Broad Support Group as well as its activities to carry
out the network build.

BT’s Universal Broadband Support Group

10.10 BT is proposing to set up a new dedicated helpdesk and implement an end to end solution
to deliver USO. This solution will be ring-fenced from a compliance perspective at each
stage of the process. Given the scope of the USO, part of the solution will develop bespoke
processes with logically segmented systems and part will use existing systems, BT has
suggested that the solution will need to interact with:

a) BT’s existing systems — to identify if the premises can be covered with a commercial
fixed line product and to identify if it can offer a decent affordable broadband service
through its existing products;

b) EE systems — to identify if the premises can be covered with a commercial fixed
wireless product;

¢) Ofcom’s APl —to direct any consumers not eligible for the USO to other relevant
operators and to inform of planned public procurement; and

d) Openreach and Enterprise systems — to determine the cost, and subsequently to help
keep customers informed on the progress of the delivery of its USO connection.316

10.11 BT informed us that this new system will allow it to: (i) provide consumers with
information on the USO; (ii) check eligibility of requests for a connection; (iii) place orders

314 BT response to the December 2018 consultation, page 4.
315 KCOM response to s.135 Notice of 10 May 2019.
316 BT response to s.135 Notice of 30 May 2019.
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10.12

10.13

10.14

for a USO connection; and (iv) keep consumers up to date on the progress of delivering the
connection.

Based on its experience of setting up new customer management processes and systems,
BT stated that this would normally take around [3<] to deliver. BT has developed an
accelerated path to deliver this system which involves scoping the new system prior to
designation, an accelerated design and build phase, and minimal pre-launch testing of the
new system. BT said that it cannot deliver this in less than 12 months without there being a
loss of quality to the overall consumer journey.

We have explored different ways to reduce this time period, including a ‘soft-launch’ in a
specific geographic region, or using a manual system until a full system launch is ready. We
do not think that either of these are appropriate substitutes for a full system launch. The
USO is not a rollout programme and therefore geographically limiting the soft launch does
not align with the USO scheme being a national and request-based intervention. We have
concerns that using a manual approach has a higher risk of leading to a poor consumer
journey given the number of steps involved in the eligibility checking process.

Therefore, based on the information BT has provided, we consider that BT will need 12
months to prepare to start receiving connection requests. As BT has already started its
preparations for setting up the Universal Broadband Support Group in earnest, nine-
months from designation should be sufficient to set up the Universal Broadband Support
Group. As set out in Section 9, we are requiring BT to maintain accounting records to
support any net cost claim which it may make, including any relating to costs incurred prior
to the USO going live.

BT’s preparation for network build

10.15

10.16

10.17

In its response to the December 2018 consultation, BT stated:

a) that it would need 6-12 months to carry out the preparatory ‘pre-planning’ required to
deliver the USO which would include any network modelling using survey assumptions
and negotiating supplier contracts; and

b) then a further 4-5 months of ‘planning’ once a request for a USO connection is made to
‘walk the route’ and carry out any other survey work and detailed desktop planning of
the network roll out.

BT explained that the ‘pre-planning’ activities would be undertaken at a programme level
based on the premises that do not meet the technical specification of the USO. BT has
already commenced this work based on its own information of the locations of current
USO eligible premises but will be able to complete a more accurate pre-planning exercise
once it receives from us the list of premises which cannot access decent broadband.

BT has confirmed to us that the ‘pre-planning’ and ‘planning’ activities do not need to be
entirely consecutive and, as a result, all preparation activities could be completed within an
implementation period of nine-months. The ‘pre-planning’ activities will give BT a more
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10.18

10.19

10.20

10.21

accurate view of the premises that are likely to cost below the £3,400 reasonable cost
threshold in any given area and therefore allow planning activities in that area to
commence and be focused on premises that are likely to meet the eligibility criteria.

We consider that it is important for Universal Service Providers to sufficiently prepare for
delivering the USO during the implementation period so that they are able to commence
network build as soon as requests for USO connections are made. Undertaking planning
activities will also improve the accuracy of cost estimates that feed into the eligibility
process.

We recognise that carrying out planning activities for all potentially eligible USO premises
may lead to costs being incurred for premises that may ultimately not request a USO
connection. However, we consider that these are in principle legitimate implementation
costs that could form part of a net cost claim. They would be subject to verification by
Ofcom to ensure they have been efficiently incurred and any net cost claim will be
assessed to confirm that it represents an unfair burden on the Universal Service Provider.
We have assessed the risk of ‘stranded planning costs’ to the industry fund which will
ultimately bear any unfair net cost burden and consider this risk to be low.

BT has estimated that the overall cost of this planning and surveying would be in the region
of £5m-£8m.317 Of the 40,000 premises it currently considers will be eligible for the USO, BT
believes there is a higher degree of confidence in a confirmed order materialising in
planned rollouts covering 30,000 premises3:s, based on the number of USO premises that
could be served within the planned rollout. Based on these estimates, costs incurred for
premises where a connection is ultimately not requested would likely be low, i.e. in the
region of £1-2m.

Consumer awareness also has an important role in ensuring that as many USO eligible
premises request the USO as possible. We will closely monitor the Universal Service
Providers’ consumer awareness approach, as well as undertaking our own campaign to
help raise awareness of the USO.

Our decision on the implementation period for BT

10.22

We are introducing a nine-month implementation period for BT.31° This, alongside the work
carried out prior to designation, should give BT sufficient time to put in place relevant
systems and processes to establish the Universal Service Support group and to carry out
appropriate planning so that it can commence network build as soon as requests for
connections are made.

317 BT response to s.135 Notice of 29 May 2019.
318 BT response to s.135 Notice of 25 April 2019.

319 The full implementation period is nine months and two weeks but for the purpose of this document, we refer to this as
nine months. Whilst we are introducing a nine-month implementation period for BT, a number of conditions will come into

force at the point of designation of the Universal Service providers. These cover treatment of information, complaints
handling and dispute resolution, raising awareness of the USO and power to give directions, approvals and consent.
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Our decision on the implementation period for KCOM

10.23  We have also considered the appropriate implementation period for KCOM. As set out
above, KCOM made no specific comment in relation to the proposed five-month
implementation period but has maintained its intention to connect 100% of premises in
Hull with FTTC or FTTP by March 2020. KCOM estimates that as of March 2019, there were
just over 3,400 premises in the Hull Area that could not meet the specification of the USO
but has stated its intention to prioritise the planning of those addresses in Hull that are
currently unable to obtain a service that meets the technical specification of the USO.320

10.24  Our overall objective is to deliver the USO as quickly as possible for the benefit of
consumers. In the case of KCOM, we consider this would be best achieved by reflecting its
current rollout plans in our decision on the appropriate implementation period to deliver
the USO. As such, we consider that a nine-month implementation period is appropriate.32
This will ensure that most, if not all, premises in the Hull Area will be covered by KCOM’s
commercial rollout plans.

10.25 We know, however, that plans can change, and KCOM cannot guarantee that all these
premises will be covered by March 2020. Consumers that may still be eligible for the USO
in the Hull Area will need sufficient protection to ensure they can request and receive a
decent broadband connection at least in line with other eligible premises outside the Hull
Area. A nine-month implementation period will mean KCOM has enough time to prepare
to respond to USO requests from March 2020.

Interaction with the telephony USO

Our December 2018 consultation

10.26  We proposed to include the existing obligations on BT and KCOM to provide telephony
services with the requirements to provide broadband given that both represent core
universal service obligations as defined by the Secretary of State in secondary legislation
and both are likely to be provided using elements of the same infrastructure.322 We
therefore proposed to revoke the specific telephony conditions applicable to BT and

320 KCOM response to s.135 Notice of 10 May 2019.321 The full implementation period is nine months and two weeks but
for the purpose of this document, we refer to this as nine-months. Whilst we are introducing a nine-month
implementation period for KCOM, a number of conditions will come into force at the point of designation of the Universal
Service providers. These cover treatment of information, complaints handling and dispute resolution, raising awareness of
the USO and power to give directions, approvals and consent.

321 The full implementation period is nine months and two weeks but for the purpose of this document, we refer to this as
nine-months. Whilst we are introducing a nine-month implementation period for KCOM, a number of conditions will come
into force at the point of designation of the Universal Service providers. These cover treatment of information, complaints
handling and dispute resolution, raising awareness of the USO and power to give directions, approvals and consent.

322 As set out in Section 2, telephony universal service is defined in the 2003 Order.
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10.27

KCOM?32 and to capture the same obligations in proposed conditions applicable to
telephony and broadband services.

We proposed to include a condition to ensure that Universal Service Providers’ networks
are installed, kept installed and run for the purposes of providing the broadband and
telephony USO.

Responses to our December 2018 consultation

10.28

10.29

10.30

BT was the only respondent that commented on our proposal to include the existing
obligations on BT and KCOM to provide telephony services with the requirements to
provide broadband.

In Schedule 1 of the draft Legal Instruments, we defined a telephony service to mean
“either or both a connection at a fixed location to the Public Communications Network and
access to Publicly Available Telephone Services, including the ability to make and receive
calls and facsimile”.

BT proposed that we amend our definition to either delete “and facsimile” or amend it to
read “and facsimile where feasible”.324

Our decision

10.31

10.32

10.33

The 2003 Order, paragraph 1(2) states that connection to publicly available telephone
services which must be provided throughout the UK must be capable of allowing end-users
to make and receive local, national and international telephone calls and facsimile. Ofcom
has a duty to ensure that the 2003 Order is implemented so we have no power to delete
the reference to facsimile from the conditions which give effect to the 2003 Order.
However, if the Order is modified in the future, we will consider what amendments to the
conditions are appropriate.

We therefore consider it appropriate to include the existing obligations on BT and KCOM to
provide telephony services with the requirements to provide broadband given that both
represent core universal service obligations as defined by the Secretary of State in
secondary legislation and both are likely to be provided using elements of the same
infrastructure.

We are therefore revoking the specific telephony conditions applicable to BT and KCOM
and are capturing the same obligations in proposed conditions at Annex 1 of this
statement. We have not made any substantive amendments to the remaining conditions,
although we will need to consider whether changes to these provisions may be required in

323 As a result of the proposed revocations, we have also proposed certain consequential changes to the remaining
conditions and definitions.
324 BT response to the December 2018 consultation, page 39.
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10.34

light of any amendments to the UK legislation following the anticipated adoption of the
European Electronic Communications Code.

We are also including a condition to ensure that Universal Service Providers’ networks are
installed, kept installed and run for the purposes of providing the broadband and
telephony USO. We consider this is necessary to ensure that the Universal Service
Providers comply with the core obligations to provide the telephony and broadband USO
on request as required in the secondary legislation.

Implementation period and legal tests

10.35

10.36

10.37

For the reasons set out above and summarised below, we are satisfied that the
implementation period, universal service conditions A.1, A.2, A.4 and revocations meet the
relevant tests set out in the Act. Our decisions form part of the process of implementing
the Order as required by the Act and ensure that core universal service obligations are set
out clearly.

When considering making our decisions under sections 67 and 45 of the Act in a particular
case, we must be satisfied that the legal tests in section 47(2) of the Act are met. We
consider that our implementation period and universal service conditions A.1, A.2, A.4 and
revocations are:

a) objectively justifiable, in that they seek to ensure that the Universal Service Providers
have sufficient time to prepare for the delivery of the USO so that requests made by
consumers can be dealt with properly and effectively as envisaged in the Order and
that the core universal service obligations in respect of telephony and broadband are
set out clearly;

b) not unduly discriminatory, as we have imposed the same measures for each BT and
KCOM taking account of their respective circumstances;

c) proportionate, since the measures are imposed in recognition that the Universal
Service Providers will require sufficient time to prepare for the delivery of the USO; and

d) transparent, in that the measures are clear in their intention to ensure that the
Universal Service Providers have sufficient time to prepare for the delivery of the USO
and that the core universal service obligations are set out clearly. Further, we have
sought to be transparent in devising the measures through public consultation.

We also consider that the implementation period, the conditions and revocations meet our
duties and the Community requirements under sections 3 and 4 of the Act. We think that
they further the interests of citizens in relation to communications matters and the
interests of consumers in the relevant markets as well as promote the interests of EU
citizens because they seeks to ensure that all requests made by consumers in the UK can
be dealt with properly and effectively as envisaged in the Order and that the universal
service obligations in respect of telephony and broadband are set out clearly.
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Future consultation on funding of USO services

Our December 2018 consultation

10.38

10.39

10.40

We explained that the net cost of meeting USO obligations will be determined by several
uncertain factors, such as the number of premises that are eligible for the USO, the
technologies used to supply USO premises, and the cost of building the infrastructure
necessary to deliver the USO.

We also explained that we did not consider that the Universal Service Providers require
information on funding arrangements in advance of making our designation decision,
because it should not affect how they will fulfil the obligations to deliver USO connections.

We said that we expected to consult on funding regulations in summer 2019, but that we
will review the position and provide an update as part of our designation statement.

Responses to our December 2018 consultation

10.41

10.42

10.43

10.44

BT and Vodafone said that we should provide greater clarity over our funding approach as
soon as possible. BT said this clarity is required for it to accelerate the scheme by incurring
costs ahead of formal designation. Vodafone said that the absence of funding details
created more risk and uncertainty at a time where the industry needs a stable and clear
regulatory environment that helps to attract investment.32

BT requested that we provide greater clarity in respect of the following.

a) Ofcom should give an indicative assessment of whether there is likely to be an unfair
net burden. BT suggested an unfairness threshold of £10 million and said we should
confirm that a net cost in the region of £50 million to £80 million would be deemed an
unfair burden.

b) Ofcom should set out the expected timing of when reimbursement might commence.
BT itself proposed that funding could be paid over a 3-year to 4-year period, on a cash
accounting basis.

¢) Ofcom should set out now how such a mechanism will work in terms of raising
revenue, if a net cost is established.326

BT also said that the net cost calculation is for Ofcom to conduct, and that Ofcom is best
placed to administer a funding mechanism.327

Other respondents submitted comments on how a funding claim should be considered. In
particular, Virgin Media noted that the concept of an “unfair burden” has been judicially

325 See responses to the December 2018 consultation: BT page 3, Vodafone page 4.
326 BT response to the December 2018 consultation, page 6 and Section 3.
327 BT response to the December 2018 consultation, page 38.
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10.45

considered by the European Court of Justice, which determined that there must be an
individual assessment of the impact of bearing that cost on the relevant operator.32
Vodafone said that we should make allowances in any funding scheme for the excessive
profits which Vodafone said BT has earned in rural areas (such as under the Wholesale
Broadband Access charge control for Market A).32

Vodafone also queried what would happen if funding regulations are not in place by the
time that a Universal Service Provider submits a net cost claim e.g. if they are subsequently

appealed.3®

Our conclusions

10.46

10.47

10.48

We remain of the view that the Universal Service Providers do not require detailed
information on funding arrangements in advance of us making our decisions in this
statement. The Universal Service Providers must fulfil the obligations to deliver USO
connections which have been set out in this statement. The costs that are incurred in
complying with these obligations are in principle eligible for compensation from an
industry fund, so long as they are necessary for the provision of such connections and have
been incurred efficiently. We have clarified that this includes the costs associated with
network planning during the implementation period, as we consider this is an important
implementation activity required to ensure connections can be delivered as soon as a
request is received.

Before taking any decision on compensation from an industry fund, Ofcom must first verify
the size of the net cost of the USO (which itself follows a submission from the Universal
Service Provider). The net cost assessment will then take account of the size of the verified
net cost, as well as the specific circumstances of the Universal Service Provider at the time.
We cannot pre-judge the outcome of any such assessment now.

Nevertheless, we have set out below some further details about how we would expect to
approach the process of submitting and assessing a net cost claim.

a) We agree that it is for Ofcom to determine the net cost. However, in the first instance,
we consider that the Universal Service Provider(s) should support their application for
funding with a submission which demonstrates to Ofcom that there is an unfair net
cost burden. The Universal Service Providers are best placed to submit relevant
information on the size of the net cost, which will serve as the basis for (though not the
outcome of) our determination. As set out in Section 9, this should include: information
on capital expenditure incurred in delivering connections; information on the direct
benefits accruing from those connections; evidence supporting the Universal Service

328 \/irgin Media response to the December 2018 consultation, page 5.
329 \Vodafone response to the December 2018 consultation, page 5.
330 \Vodafone response to the December 2018 consultation, page 13.
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b)

Provider’s view on the magnitude of indirect benefits which result from USO
designation; and evidence to support its view of the counterfactual scenario.

As set out in the Universal Service Directive, the Universal Service Providers are in
principle free to submit a funding claim at any point. In assessing and verifying these
claims, we consider there is a balance to be struck between compensating Universal
Service Providers in a timely manner, while ensuring that we have sufficient
information to accurately estimate the likely size of the overall net cost of the USO.
Aggregating net cost claims would also help to reduce the complexity and
administrative burden of the funding process for Ofcom and stakeholders.

Having verified a net cost claim and established the size of the net cost, we would
undertake an assessment of whether this constitutes an unfair burden.

i) This assessment would first compare the size of the net cost with the cost of
establishing and administering a fund. We would not establish a fund if the cost of
doing so and administering the fund was excessive, compared to the amount of any
prospective compensation.

ii) We would then consider the impact on the Universal Service Provider of bearing
the net cost, having regard to its specific characteristics. We envisage that this
would be affected by factors such as: (i) the extent to which the Universal Service
Provider is constrained by regulation (which could limit its ability to recover some
or all of the net cost through future service charges); and / or (ii) the degree of
competition to which the Universal Service Provider is exposed or is likely to be
exposed in future (since firms with greater market power are less likely to suffer a
competitive disadvantage from bearing a net cost). Given that the retail broadband
market in most of the UK is effectively competitive3s, we consider that a given net
cost is more likely to impede Universal Service Providers’ ability to compete fairly
than would be the case in a market with less retail competition.

iii) We consider that the method of designation is also relevant to the question of
whether a verified net cost constitutes an unfair burden. As set out in Section 4, we
have chosen to directly designate BT and KCOM as Universal Service Providers. This
is distinct from other methods of designation (e.g. a competitive process) where
prospective Universal Service Providers — who might have commercial objectives to
achieve through being a Universal Service Provider — may have more influence over
whether they are designated and the obligations they will be required to fulfil.

331 See for instance paragraph 3.66 of Ofcom’s Wholesale Local Access market review, Statement, March 2018 and Section
1 of Ofcom’s Wholesale Broadband Access market review, Statement, July 2018. We have found that competition in the

Hull Area (i.e. where we have designated KCOM as the Universal Service Provider) still lags significantly behind the rest of
the UK, and our regulation reflects the limited competitive growth that we have seen in that area. See our most recent
Review of competition as presented in the Wholesale Broadband Access market review in the Hull Area, July 2018.
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10.49

Next steps

10.50

iv) In response to Vodafone, we have previously set out our general approach to

returns in regulated telecoms markets.332 Our approach to wholesale regulation is
designed to maintain a balance between, on the one-hand, incentivising BT to
invest in new technology (and become more cost efficient through time) and, on
the other hand, ensuring fair prices for retail competitors and their customers. We
recognise that BT’s accounting returns in the wholesale broadband market referred
to by Vodafone (i.e. the regulated “Market A” — which typically comprises rural
exchange areas) have historically been above the cost of capital. However, as we
explained in the 2018 WBA statement, we do not consider that these accounting
returns represent an accurate picture of the economic returns in this market.333
Even where past returns have been above the cost of capital, we do not consider it
conducive to regulatory predictability and future investment incentives to claw-
back such returns through an adjustment to separate regulation — such as any USO
net cost claim (if such net cost were found unfair).

d) If we determine that there is an unfair net cost burden, we would expect to establish

an industry fund and begin administering payments. Depending on the size of the net
cost, we may decide to compensate Universal Service Provider(s) in a single payment,
or we may spread industry fund payments over several years. Even in the latter case,
we would expect to compensate Universal Service Providers for any unfair net cost
within 5 years of publishing a final determination. As set out in the December 2018
consultation, we would also compensate Universal Service Providers for any delay
between the timing of the costs being incurred, and the timing of such compensation.

As BT recognised in its consultation response334, the Universal Service Providers would
also contribute towards funding the net cost of the USO. In that regard, we note that
BT is the largest retail provider.

We will consult on funding regulations in autumn 2019 and we expect to publish a

statement bringing these regulations into force by early 2020. We do not envisage the

Universal Service Providers submitting a net cost claim before that point. If our funding

regulations were subject to an appeal, and Universal Service Providers submit a net cost

claim while this appeal is ongoing, we would proceed with assessing this claim —in line

with the approach to be set out in our funding regulations — until the outcome of any such

appeal determined otherwise.

Following the nine-month implementation period, consumers will be able to start

requesting connection from the Universal Service Providers on 20 March 2020.

332 See for instance Ofcom, Statement reqarding BT’s requlatory accounts for 2017/18.
333 See paragraph 5.26 to 5.27 of Ofcom, Wholesale Broadband Access Market Review: final statement, July 2018.
334 BT response to the December 2018 consultation, footnote 33.
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10.51  We will consult on funding regulations in autumn 2019 which will contain:

a) procedures setting out how applications by the Universal Service Provider in respect of
the net cost burden should be made;

b) procedures setting out how Ofcom will determine such applications (i.e. procedures for
verification of the net cost and for consideration of whether or not the net cost
represents an unfair burden on the Universal Service Provider, and if so, the extent of
that unfair burden); and

c) provisions specifying how a fund would operate in the event that Ofcom determined
that there was an unfair burden on the Universal Service Provider (i.e. who would
contribute and in what proportions; and how funds would be collected and
distributed).

10.52  Asset out above, we expect to make the funding regulations by early 2020.
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Al. Legal instruments

Al.l We have published the legal instruments alongside this statement.
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A2. Affordability of broadband connections
and services

A2.1

A2.2

A2.3

A2.4

This annex sets out our analysis of the affordability of broadband services. We assess the
price threshold beyond which broadband connections and services are likely to become
unaffordable. Our objective is to determine a threshold that will deliver affordable
broadband connections and services generally. The analysis in this annex supports our
decision about the level of the eligibility price threshold which we discuss in Section 5.

In summary, we find that broadband prices in the UK are generally affordable. However, to
set an eligibility price threshold we must pick a point within the distribution of prices
available to consumers in the UK and this makes it necessary for us to make a judgement
about the price level at which affordability problems might arise.

In our view, it is appropriate to pick a price towards the upper end of the range of prices
paid by households for broadband in the UK. Ofcom research indicates that few
households in the UK face problems affording a broadband connection and service and it is
likely that many consumers are able to afford prices that are higher than those they
currently pay.

In our judgement, a threshold of £45 per month (including any up-front fees spread across
the life of the contract and expressed in November 2018 prices) is a reasonable level to
ensure that most premises can access an affordable service. In our view, a higher
threshold (e.g. £50 per month) would carry too great a risk that broadband would be
unaffordable for a material proportion of customers.

Broadband prices in the UK appear to be affordable

A2.5

Ofcom research indicates that few households in the UK face problems being able to afford
a broadband connection and service. Our Affordability Tracker 2018335 found the following:

a) around 2% of consumers with some responsibility for communications services said
that they had difficulty paying for fixed broadband33s;

b) around 2% of consumers with some responsibility for communications services said
that they did not have fixed broadband due to cost337; and

335 Ofcom, Affordability of communications services research — Data tables, October 2018,

336 Ofcom, Affordability of communications services research — Data tables, October 2018. Table 7, page 53. 1% of
respondents said that they had difficulties paying for a fixed standard broadband service, and a further 1% said that they
had experienced difficulty paying for a fixed superfast broadband service.

337 Ofcom, Affordability of communications services research — Data tables, October 2018. Table 17, page 160.
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A2.6

¢) around 67% of consumers that said they did not have one or more communications
services due to cost also said that this had no negative effect on them.sss

In light of this, we consider that current prices for broadband are generally affordable for
the vast majority of customers. Therefore, our starting point when considering
affordability, is to look at the amounts customers across the UK are currently paying for
their broadband services.

A price point towards the upper end of the range of prices available
UK wide is likely to be sufficient to deliver affordability

A2.7

A2.8

A2.9

A2.10

Our research suggests that the vast majority of consumers with some responsibility for
paying for communications services consider broadband to be affordable and most have
access to the full range of prices. However, the nature of a threshold is that we must pick a
point within this range of prices and this necessarily requires some judgement about which
part of the distribution of prices we should retain to maintain widespread affordability of
broadband.

In our view, given the survey results evidence above, setting a threshold below the average
price for broadband in the UK is likely to result in a threshold that is lower than is
necessary to ensure affordability. This could also result in more premises being eligible for
the USO and would be inconsistent with our objective to ensure that the cost of delivery of
the USO, and therefore the impact on industry and consumers, is minimised.

We consider that setting a threshold towards the upper-end of the distribution is
appropriate. The price consumers currently pay is informative about what prices they can
afford, and, from the survey evidence above, most consumers in the UK can afford the
service they pay for. Furthermore, prices will, in most cases, be some way below the
maximum level consumers are willing to pay, more so where prices are subject to
competitive pressures. Therefore, most customers are likely to be able to afford higher
prices than they currently pay.

Setting a price threshold towards the top end of the distribution, carries a greater risk that
consumers would find broadband unaffordable; particularly at the higher price levels
charged to only a small proportion of broadband customers in the UK.

338 Ofcom, Affordability of communications services research — Data tables, October 2018. Table 20, page 191. This is for all
consumers that said they didn’t have one or more communications services due to cost. We do not present this figure
broken down further to consider specifically consumers that did not have broadband due to cost as not all relevant
respondents were asked this question resulting in a sample size of only 27.
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Broadband customers in the UK typically pay between £21 and £54
per month for their broadband

A2.11  Inthe December 2018 consultation, we used data provided by the largest four broadband
providers, covering the third quarter of 2017, to estimate dual play prices. The data
consisted of an average price from each provider for each tariff, for example, standalone
broadband or dual play. Based on this data we said that prices for dual-play packages in
the UK ranged from less than £20 per month for the cheapest standard broadband
packages, to around £55 per month for faster fibre products, particularly where customers
were out of contract.

A2.12  We have updated this analysis using customer level data that we collected from each of
the largest four broadband providers: BT, Virgin Media, Sky, and TalkTalk, as well as each
of their sub-brands.3* Collectively these providers account for 93% of broadband
customers in the UK.

A2.13  This data consisted of around 21 million individual customer records taken in November
2018. For each customer, the data included details of the product purchased and the
amounts that the customer paid for that product; including the monthly payment, the
connection fee and any other payments charged.

A2.14  We have focused our analysis primarily on customers that take dual play products. Triple
play and quad play products will have other services, such as pay TV or mobile, bundled in
with broadband, under the same monthly payment. Dual play payments typically include a
line rental charge. However, as this is necessary to obtain broadband in most cases, we
consider that a dual play payment is representative of the price of a broadband service.3
In addition to this, we also include the standalone broadband services offered by Virgin
Media,3*t and EE’s FWA service.

A2.15  This leaves us with a dataset of around 11 million customers which we feel is sufficient to
draw robust inferences from.

A2.16  We calculate the monthly price of a broadband connection and service as follows:

339 plusnet and, EE (which are both BT brands), and NOW TV (which is owned by Sky).

340 We asked providers to exclude any optional charges not directly attributable to the broadband service. Consequently,
optional charges for call packages and call charges are excluded from our analysis. However, some dual play products
include some bundled calls as part of the basic monthly payment. As these services are not optional for broadband
consumers we have included them as part of the price of obtaining a broadband service. For examples of inclusive call
packages, see BT which includes unlimited weekend calls in all its dual play packages, and Virgin Media which includes 60
minutes of weekend calls in all its dual play packages. Correct as at 24 April 2019.

341 |t should be noted that this still implicitly includes line rental. Virgin Media’s broadband-only services are priced at a
premium compared to its equivalent dual play bundles. For example, Virgin Media is offering VIVID 50 standalone
broadband for £35 per month on a 12-month contract, or £27 for the same service with a phone line. Correct as at 24 April
2019.

157



Statement: Delivering the broadband universal service

A2.17

a) For customers who are out-of-contract, we use the standard monthly payment as of
November 2018; and,

b) For in-contract customers, on top of the standard monthly payments, we also spread
any up-front charges or other broadband charges across the fixed commitment period.

The vast majority of UK households pay between £21 to £54 per month,34 with a mean
price for broadband packages of around £36 per month.34 The full distribution of prices is
presented below.

Figure 4: Cumulative distribution of monthly broadband prices

(<]

Table 5: Percentile distribution of monthly broadband prices

Percentile Price

10t £21
20th £25
30th £28
40th £30
50th £34
60th £39
70 £44
8oth £49
9qth £54

Source: s.135 responses

A2.18

A2.19

A price threshold of £45 per month sits towards the upper end of the distribution (at just
above the 70 percentile). This means that almost 30% of consumers taking dual play and
standalone broadband pay more than £45 per month. A price threshold of £50 would
capture fewer customers, with less than 20% paying prices more than this level.

Customers on lower incomes, or who are at risk of affordability problems for other
reasons, may choose to purchase products which typically have slower speeds (since prices
are typically increasing in the speed of package offered). We therefore consider it useful,

342 This is the range after removing data points within the top and bottom 10% based on our definition of price.
343 Prices inclusive of VAT.
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as a cross check, to look at the distribution of prices for customers taking slower speed
services. See below for the distribution of prices for services delivered over ADSL which we
have chosen as this is typically the technology used to supply standard broadband.3

Figure 5: Cumulative distribution of monthly broadband prices for customers using ADSL
[¥<]

Table 6: Percentile distribution of monthly broadband prices for customers using ADSL

Price
Percentile
(ADSL)

1ot £19
20t £20
30th £22
40t £25
50t £30
60t £30
70t £32
8ot £40
90th £45

Source: 5.135 responses

A2.20 A much smaller proportion of customers that take services delivered over ADSL pay prices
greater than £45 per month. As shown in Table 6, only 10% of ADSL customers pay more
than £45 a month. A higher price threshold of £50 per month would lose touch with what
these customers currently pay, representing the [3<] percentile.

Conclusion

A2.21  Given the degree of judgement involved in setting an eligibility price threshold we wish to
avoid spurious accuracy and so have restricted our decision on the threshold to £5 per
month increments. £45 per month is around the middle of the upper half of the
distribution of broadband prices and just within the range of prices paid by customers that
take ADSL-based services. Balancing the range of relevant considerations set out above,

344 Standard broadband is defined as a broadband service less than 30Mbit/s.
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our conclusion is that a price threshold no higher than £45 per month should be sufficient
to ensure broadband is affordable.

A2.22  Inour view, a higher threshold (e.g. £50 per month) would carry too great a risk that
broadband would be unaffordable for a material proportion of customers. Fewer than 20%
of broadband customers pay prices in excess of £50 and a threshold at this level would lose
touch with the prices that are paid by customers that take ADSL-based services.
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A3. Glossary

Access network An electronic communications network which connects end-users to a service
provider running from the end-user’s premises to a local access node and supporting the provision
of access-based services. It is sometimes referred to as the ‘local loop’ or the ‘last mile’.

Bandwidth The maximum amount of data that can be transmitted along a channel.

BDUK Building Digital UK (formerly Broadband Delivery UK), part of the Department for Digital,
Culture, Media and Sport.

Broadband A service or connection generally defined as being ‘always on’, providing a bandwidth
greater than narrowband.

Broadband speed The speed at which data are transmitted over a broadband connection, usually
measured in megabits per second (Mbit/s).

Core network The central part of any network aggregating traffic from multiple backhaul and access
networks.

Contention ratio The degree to which bandwidth is shared between different end-users at the same
network node. When more end-users share the same bandwidth within a network this can lead to a
slowdown in performance.

Connection charge The fee a broadband provider charges customers when it installs a new line to
connect their premises to its network, or the fee a broadband provider charges customers when it
takes over the fixed broadband line serving their premises. This fee is often waived or reduced if
customers also take up certain retail broadband packages with the provider.

Decent broadband A broadband connection that enables full and effective social and economic
participation in a digital society, which we currently define as a line capable of delivering 10Mbit/s
download and 1Mbit/s upload sync speeds.

Download speed Also downlink or downstream speed. Rate of data transmission from a network
operator’s access node to a customer, typically measured in Megabits per second (Mbit/s).

DCMS Department for Digital, Culture, Media and Sport.

Eligibility price threshold A threshold price, set by Ofcom, to determine whether a consumer has
access to an affordable broadband service and connection. If a consumer cannot access a decent
broadband service for a price below this threshold, they may be eligible for a USO service, subject to
the other eligibility criteria.

Excess costs Any costs of providing a Broadband Connection which are more than £3,400 excluding
VAT.

Exchange The local telephone exchange is the building where consumers’ copper telephone lines are
connected to enable telephone calls to be switched, and where network equipment is installed
which enables consumers’ data traffic to be routed via an operator’s core network to its destination.
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Fibre to the Cabinet (FTTC) Access network consisting of optical fibre extending from the access
node to the street cabinet. The street cabinet is usually located only a few hundred metres from the
subscribers’ premises. The remaining segment of the access network from the cabinet to the
customer is usually a copper pair.

Fibre to the Premises (FTTP) A form of fibre optic communication delivery in which the optical signal
reaches the end-user’s home or business. Also known as full-fibre broadband.

Fixed broadband Broadband delivered over a fixed line to a customer’s premises.

Fixed commitment period The fixed period of time over which the provider and a customer have
entered into an agreement for communications services and for which an early termination charge
may be payable by the customer if they cancel their contract during this period. Also known as
minimum contract period.

Fixed wireless (FWA) Broadband delivered over radio waves to a customer’s premises.

Latency The time it takes a single packet of data to travel from a user’s PC to a third-party server and
back again. The figure is most commonly measured in milliseconds, and a connection with low
latency will feel more responsive for simple tasks like web browsing.

Long Term Evolution (LTE) This is a 4G technology which is designed to provide faster upload and
downloads speeds for data on mobile networks.

Mbit/s Megabits per second. A unit measuring the bit-rate.
Net cost The cost of providing the broadband USO less any direct and indirect benefits.

Next Generation Access (NGA) New or upgraded broadband networks. Can use a number of
technologies including cable, FTTC and FTTP. Most often used to refer to networks using fibre optic
technology in whole or in part.

Reasonable Cost Threshold (RCT) A cost threshold set by Government in the Order to determine
eligibility for the USO. A Universal Service Provider is not obliged to supply a USO connection, where
the cost of providing the connection exceeds £3,400; unless the end-user pays the excess costs over
£3,400.

Safeguard cap A requirement that the Universal Service Provider offers at least one broadband
connection and service at a price below a level specified by Ofcom. We consulted on this
requirement in December 2018 but for the reasons set out in Section 7 we have decided not to
implement it.

Satellite broadband Broadband services delivered over a satellite connection. The broadband data is
transmitted via an uplink from the Earth to the satellite and then back to Earth to customers.
Current satellite broadband services use satellites in geostationary orbits.

Superfast broadband The next generation of faster broadband services, which delivers headline
download speeds of greater than 30Mbit/s. The UK Government defines superfast broadband as
broadband services which deliver download speeds of greater than 24Mbit/s.
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Sync speed The modem sync speed is the maximum speed achievable between a consumer’s
premises and their internet service provider’s network.

TV white spaces (TVWS) Broadband services delivered using gaps in the radio spectrum in frequency
bands mainly used for digital terrestrial television and programme making and special events.

Universal Service Directive European Parliament and Council Directive (EC) 2002/22 (OJ L108,
24.4.2002) on universal service and users’ rights relating to electronic communications networks and
services.

USO Universal Service Obligation.

Universal Service Provider (USP) KCOM has been designated as the Universal Service Provider for
the Hull Area, and BT as the Universal Service Provider for the rest of the UK.

The Order The Electronic Communications (Universal Service) (Broadband) Order which came into
force on 23 April 2018.

Upload speed Also uplink or upstream speed. Rate of data transmission from a customer’s
connection to a network operator’s access node, typically measured in Megabits per second
(Mbit/s).
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