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1.2

1.3

1.4

Overview

The Media Act 2024 introduced a new online availability and prominence regime focused
on connected TV platforms that enable people to select and access TV players or
programmes provided via those players. This new regime will require connected TV
platforms designated by the Secretary of State to ensure that BBC iPlayer,* and any other
public service broadcaster TV players designated by Ofcom, as well as their public service
content, are available, prominent, and easily accessible.

Connected TV platforms that could fall in scope of these new rules are referred to in the
legislation as ‘television selection services’ (TSS). Before designating any of them, the
Secretary of State must have first received a report from Ofcom setting out our
recommendations on designation of these services. Before providing any such report, we
must publish a statement about the principles and methods we will apply when making
those recommendations.?

In December 2024 we published a consultation explaining our proposed approach alongside
a draft Statement of Principles and Methods (Statement).> We received thirteen responses
to that consultation which we carefully considered before finalising the Statement.” In this
document, we explain the rationale for our decisions. The final Statement is at Annex 1 of
this document.

In the consultation, we also sought views on a range of supplemental questions. These
related to our emerging thinking on how to approach our first report to the Secretary of
State. We are grateful to stakeholders for their engagement on these points, and will take
their comments into account when producing that report, which we propose to consult on
in summer 2025.°

What we have decided — in brief

Having considered stakeholder responses, which were largely supportive of the draft
Statement, we have decided not to make any changes and to proceed with the Statement as
set out in the consultation, which sets out the following principles and methods:

The number of people using a TSS in the UK and whether that number is significant. In
measuring the number of users in the UK, we will use the best available evidence. This
may mean using a proxy if we consider individual user numbers cannot be measured
reliably. When determining if a number of users is significant, we will consider whether
our decision contributes to the policy objective to make public service content widely
available. We will set the threshold in a proportionate way that takes account of the
potential benefits and regulatory obligations on the providers of regulated TSS and on
the PSBs whose TV players are designated. While we will seek regulatory stability for
designated services, determining what level of use is significant is context-dependant

1 BBC iPlayer will be automatically designated (section 362AA(1)(a) of the Communications Act 2003).

2 Section 362AG(9) of the Act. We may revise or replace that statement but must publish the revised or
replaced statement (section 362AG(10) of the Act)

3 Ofcom, 2024, Consultation: Designation of Television Selection Services The principles and methods Ofcom
will apply when preparing reports for the Secretary of State (the ‘consultation’).

*We have published all non-confidential responses on our website.
> For a detailed timeline of our implementation process see: Ofcom, 2024, Media Act Implementation.
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and we will therefore consider market conditions and other relevant factors each time
we prepare a report.

o The manner in which a TSS is used. In assessing the ways in which TSS are used, we
recognise that people may own different devices to access TV players but not use them
equally and may not use some devices at all. We will generally take account of the extent
of active use of the TSS. We will consider available data or estimates of how regularly
particular TSS are accessed by users in addition to the overall number of users.

o The technical functionality of a TSS. We will generally consider a TSS to be capable of
functioning as a regulated TSS if it can carry the designated PSB players, it can present TV
players and programmes with different levels of prominence, and it can include features
to ensure players and programmes are accessible to people with disabilities. We
recognise that there could be technical limitations with certain older versions of TSS and
associated older devices still available in the market, and we will consider industry
practice and other relevant matters to inform our report.

Some respondents asked for clarification on certain aspects of our proposed principles and
methods and how they may be applied in our report to the Secretary of State. We have
responded where appropriate in this document and will return to other points raised as we
prepare our first report.



2. Background

The objectives of the new Media Act availability and
prominence regime

2.1 The habits of UK viewers have changed significantly over the last decade. People are
watching more TV online, driven by the mass take-up of broadband, a range of different
video-enabled connected devices, and new platforms and services providing vast on-
demand catalogues, including big-budget original programmes.® Although live broadcast TV
and radio services continue to be widely used and valued, the increase in choice enabled by
technological change has gone hand in hand with declines in linear viewing and listening.’

2.2 After several decades during which their services were structured around linear
distribution, broadcasters have been adapting to these changes and the expectations of
audiences today. The UK’s PSBs have each developed a player offering original content, as
well as some exclusive and licensed programming, which can be accessed on a wide range
of connected devices. The legislation refers to these types of players as ‘internet
programme services’ (IPS).%

2.3 While the regulatory framework specified in the Communications Act 2003 has ensured
that the PSBs’ linear television channels® have been widely available and easy to find in
electronic programme guides for decades, until the passing of the Media Act, there were no
rules to secure the prominence of public service content in online media environments.

2.4 The new regime introduced by Part 2 of the Media Act — which inserted Part 3A into the
Communications Act 2003 (the Act) — addresses this by building on the existing prominence
framework for linear television and bringing into scope connected TV platforms,*° defined
by the Act as TSS.

2.5 The core objective of this new regime is to maximise audience benefits by ensuring public
service content is “available to the overwhelming majority of the population.”*! As such, in
setting out the Statement (Annex 1) and when we apply the principles and methods in any
report to the Secretary of State, we will seek to ensure that public service content is widely
available to a broad range of audiences in the UK. We will also have regard to our relevant
statutory duties, which are summarised in the legal framework (Annex 3).

® More detailed analysis of these broad trends is provided in Ofcom’s Future of TV Distribution and Media
Nations 2024 reports.

7 Ofcom, 2024, Review of public service media. Terms of reference; and Ofcom, 2024, Media Nations UK 2024.
8 ‘Internet programme service’ is defined in section 362AA(10) and (11) of the Act. For more information on
the designation of IPS, please see: Ofcom, 2025, Consultation: designation of public service broadcasters’
internet programme services.

9 PSBs’ linear television channels include all of the BBC’s public broadcast television services, each Channel 3
service, Channel 4, Channel 5 and S4C.

10 Ofcom, 2024, The connected TV platforms market. An update on our work.

1 Media Act 2024, 2024 Explanatory Note: Policy Background. The Explanatory Notes were prepared by the
Department of Culture, Media and Sport to assist readers in understanding this new Act of Parliament. They
provide background information on the development of policy, but do not form part of the Act and are not
endorsed by Parliament.
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What are TSS under the Act

2.6

2.7

2.8

2.9

2.10

2.11

Under the Act, TSS are defined on the basis of four cumulative criteria, according to which a
TSS must be:

a) “provided via the internet”;

b) “provided in connection with Internet Television Equipment (ITE)”;

c) “consist of the presentation of IPS”; and

d) “enable a user to select between and access IPS or programmes provided by those IPS,
or both.”*?

It is for the Secretary of State to set the definition of ITE in regulations.® The initial
regulations, made in October 2024, specify ‘smart TVs''®> and ‘streaming devices,’ such as
set-top boxes and streaming sticks,® as ITE.

Evidence shows that while people can use various types of devices connected to the
internet to watch TV, the use of smart TV and streaming devices has become commonplace
in a high proportion of UK households. In 2024, more than 64 million are in active use in UK
homes, up from 52 million in 2019.%7

Although ITE are the physical devices which viewers use to access content on their TVs, it is
the software platforms integrated into those devices that enable viewers to navigate, select
and watch programmes.

Each software platform has two core components®® relevant to the presentation of content:

a) A user interface, which viewers use to find and select content, usually with the
assistance of a remote control. User interfaces typically organise streaming apps, on
demand services and content into tabs and rows, which may include recommended
content areas based on algorithms (e.g. a ‘watch next’ row) as well as content areas
that content providers can curate themselves (e.g. a row of programming ‘now available
on ITVX’).

b) An operating system (0S), which manages the device resources and operations and
controls the user interface. Among other functions, it determines what content is
shown to viewers by managing search, display functions and recommender systems.
Content providers need to develop apps, like the IPS offered by the PSBs, which are
compatible with the operating system.

As set out in the consultation, we consider that the software platforms used on smart TVs
and streaming devices meet the criteria of TSS set out in the Media Act.*® These platforms

12 Section 362AE(1) of the Act.
13 Section 362AE(2) of the Act.
1 The Internet Television Equipment Regulations 2024 (2024/1056).

15 Article 2(2) of the regulations say that “smart television” means “a television which is (a) capable of
connection to the internet; and (b) designed primarily for (i) enabling the user to select and access
programmes; and (ii) displaying programmes”.

16 Article 2(2) of the regulations say that “streaming device” means “apparatus which is (a) capable of
connection to the internet; (b) designed primarily for (i) enabling the user to select and access programmes;
and (ii) displaying programmes; and (c) not able to display programmes by itself”

17 Omdia, 2024. For a more in-depth analysis of this trend please see pages 9-13 of the consultation.

8 For a more in-depth analysis of software platforms and the related connected TV market please see: Ofcom,
2024, The connected TV platforms market. An update on our work, pages 9-10, and pages 9-13 of the
consultation.

19 See paragraph 3.15 of the consultation.



https://www.legislation.gov.uk/uksi/2024/1056/contents/made
https://www.ofcom.org.uk/siteassets/resources/documents/consultations/category-1-10-weeks/consultation-designation-of-television-selection-services/main-documents/consultation-designation-of-television-selection-services.pdf?v=390070
https://www.ofcom.org.uk/internet-based-services/smart-devices/update-paper-the-connected-tv-platform-market/
https://www.ofcom.org.uk/siteassets/resources/documents/consultations/category-1-10-weeks/consultation-designation-of-television-selection-services/main-documents/consultation-designation-of-television-selection-services.pdf?v=390070
https://www.ofcom.org.uk/siteassets/resources/documents/consultations/category-1-10-weeks/consultation-designation-of-television-selection-services/main-documents/consultation-designation-of-television-selection-services.pdf?v=390070

are essential in enabling viewers to access TV apps and their content and are the means by
which this material is presented. They are also provided via the internet and through the
use of devices (smart TVs, and streaming devices such as set-top boxes and streaming
sticks) which the Secretary of State has specified as ITE.?

2.12 We acknowledge that there are a number of different platforms available in the UK with
different characteristics. Most of the major software platforms are designed to be used on
that platform provider’s own brand of device, but some companies also license their
software platform to third-party hardware companies.*

Recommending which TSS may be designated

2.13 It is for the Secretary of State to make regulations to designate TSS, which will then be
known as ‘regulated TSS’ or ‘RTSS’. The provider of each RTSS must comply with the
statutory duties in relation to that service.??

Designation powers

2.14 Under the Act, the Secretary of State may designate TSS by regulations using two powers:
by specifying individual TSS, or by describing TSS.?* Individual designation regulations will
name individual TSS to be regulated. Designation by description regulations will set out a
description of TSS to be regulated,?* and any TSS that meets that description will be
designated.?

2.15 The Secretary of State may only make designation regulations after having received a report
from Ofcom setting out our recommendations on the exercise of the relevant designation
power.?® We may recommend that the Secretary of State designate TSS using one or both
powers.?” To ensure transparency, we will explain in our report why we have recommended
the exercise of a particular power.

Matters for assessment

2.16 When we prepare a report making recommendations on individual designation, we must
take account of a range of factors which are specified in the Act:

a) the number of UK users of a particular TSS and whether that number is significant;
b) the manner in which the service is used;

20 See paragraphs 3.2 to 3.13 of the consultation.
%1 See paragraphs 3.12 to 3.13 of the consultation.
22 Section 362AE(5) of the Act states that the person, and the only person, to be treated as providing a TSS is
the person who has general control over the manner in which the service presents to its users the IPS included
in the service.
23 Section 362AF(1) of the Act.
24 Section 362AF(3) states that the regulations may frame a description of TSS, in particular, by reference to
the TSS being used, or being used in a specified manner, by no fewer than a specified number of users; the
date on which it was first made available in the UK; and the functions it is capable or may be made capable of
carrying out.
25 Providers of TSS that meet the description must notify Ofcom under section 362AH of the Act. However,
designation is not dependent on notification —a TSS becomes designated as soon as it meets the description.
26 \We may publish a report on our own initiative, or the Secretary of State may ask us to prepare one, in which
case we must do so. Where the Secretary of State seeks Ofcom’s advice, they may provide us with a particular
description of TSS to be designated (section 362AG(6) of the Act).
27 Section 362AG(1) of the Act.
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¢) whether the service is capable of functioning as an RTSS, including any necessary
modifications; and
d) any other matters we consider likely to affect these issues.?®

2.17 The Secretary of State may only designate an individual TSS if they consider it to be used by
a significant number of people in the UK. %°

2.18 When we prepare a report making recommendations about designation by description, we
must include which TSS are likely to meet the description and any other matters that we
consider relevant to this assessment.*°

2.19 In formulating the Statement (Annex 1), we have outlined how we intend to assess these
factors in our report.

28 Section 362AG(4) of the Act.
29 Section 362AF(2) of the Act.
30 Section 362AG(5) of the Act. As set out in paragraph A1.25 of Annex 1, the Secretary of State may prepare a
description of TSS that they consider should be designated, or we may do so on our own initiative (section
362AG(1) of the Act).
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3.1

3.2

Consultation responses and
Ofcom’s decisions

When preparing a report for the Secretary of State with recommendations about the
designation of TSS, we must take account of a range of factors set out in the Act, a set out
below. In the consultation, we proposed the principles and methods that we will apply
when assessing those factors, assessed the impact of those proposals and asked if
stakeholders agreed with our proposals for each factor.

We received thirteen responses to our consultation. We have carefully considered this
feedback in finalising the Statement and in this section we set out our response to the
issues raised by stakeholders before setting out our decisions.>! In reaching these decisions,
we have considered their impact and our relevant statutory duties.*? We explain in Annex 2
how our decisions are consistent with those duties and set out our final impact
assessments, including on equality and the Welsh language.

Number of users of TSS

What we said

3.3

3.4

In the consultation, we proposed to apply the following principles and methods when
assessing the number of users of TSS in the UK:

a) We will use the best available evidence to provide an objective and reliable basis to
measure the number of people in the UK using a TSS.

b) We may use a proxy for user numbers if we consider individual user numbers cannot be
measured reliably.

c) We will apply a consistent methodology to our assessment of each TSS to ensure fair
treatment.®

This proposal related to both recommendations on individual designation and a situation
where a designation description refers to user numbers.>*

Consultation Question 1

Do you agree with our proposed principles and methods for assessing the number of UK
users of a TSS?

31 We also asked respondents three supplemental questions about our emerging thinking on how we may

approach our first report to the Secretary of State if the principles and methods proposed in the consultation
were implemented. As set out at paragraphs 1.9, A4.2 and A4.3 of the consultation, since responses to those
guestions are relevant to the preparation of our first report, we will consider them at that stage and address
them in our consultation on that report, alongside any additional input that we consider to be relevant for our

recommendations.
32 These duties are set out in the legal framework in Annex 3.

33 Paragraphs 4.14, A1.16 and A1.28 of the consultation.
34 Paragraph 4.15 of the consultation.
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What respondents said

3.5 There was broad agreement from respondents to our proposed principles and methods for
assessing the number of users of TSS in the UK.**

3.6 Several stakeholders, including S4C and Channel 4,_ expressed
support for our proposal of using proxy measures where needed, for example, because
reliable individual user numbers are not currently available.

3.7 The BBC recommended that evidence be “comprehensive, objective and impartial”3® and
another respondent_ highlighted the importance of transparency
regarding the use of such a proxy and asked that industry be given the opportunity to
provide feedback on it.

3.8 One respondent_ flagged that some ITE may make more than one TSS
available.?” It gave the example that, on certain devices, the manufacturer's OS may be
available together with a third-party OS, and asked for clarity about how such cases may be
treated under the framework and which TSS would count towards the assessment of
number of users.

3.9 Sky emphasised that for designation by description, the number of users should not be the
only matter that Ofcom and the Secretary of State consider, as decisions should also be
informed by other relevant aspects of the designation framework, especially the technical
functionality of the TSS.%®

Our response

3.10 We agree with the BBC that the data on which we rely should be comprehensive, objective
and impartial. That is why we have said in the Statement that we will base our
recommendations on the best available data and use a consistent methodology.

3.11 Regarding concerns about transparency, stakeholders will have the opportunity to feed
back on our assessment of user numbers, including any use of a proxy, each time we
consult on our proposed recommendations to the Secretary of State.

3.12 In response to the point raised by a stakeholder about ITE offering more than one TSS,
subject to the limitations of the best available evidence, where there are multiple TSS on
one ITE we will aim to count them as separate TSS.

3.13 Lastly, we agree with Sky that it may be appropriate to consider other matters for
designation by description in addition to user numbers. That was set out in the draft
Statement at paragraphs A1.28-A1.31, and we do not consider it necessary to make any
further changes to address this point.

35 Everyone TV response, p.1; BBC response, p.1; Samsung response, p.1; S4C response, p.1; YouView
response, p.1; Channel 4 response, p.1
36 BBC response, p.1.
37
38 Sky response, p.9.
10



Our decision

3.14

Having carefully considered the responses provided by stakeholders, we have decided to
proceed with our proposed principles and methods for assessing the number of users of TSS
in the UK, as set out below.

Principles and Methods for number of users

In order to assess this matter, Ofcom will need to assess the number of members of
the public in the UK using the service.

To achieve this, we:

a) Will use the best available evidence to provide an objective and reliable basis to
measure the number of people in the UK using a service.

b) May use a proxy for user numbers if we consider individual user numbers cannot
be measured reliably.

c) Will apply a consistent methodology to our assessment of each TSS to ensure fair
treatment.

Significant number of users

What we said

3.15

3.16

In the consultation, we proposed to apply the following principles and methods when
considering what is a significant number of UK users of a TSS:

a) When setting this threshold, our policy objective will be to ensure that public service
content is widely available.

b) We will consider what level of use is significant every time we prepare a report. We will
consider any relevant factors which may affect what is significant at that particular time,
recognising that significance is context dependent. As such, where we have given
previous recommendations, we will consider if the threshold used in that report is still
appropriate.

c) We will determine the threshold in a proportionate way. We will seek to ensure that
our recommended designations benefit a wide range of audiences, recognising that
designation of an RTSS will impose regulatory obligations on the RTSS provider and on
providers of designated IPS (DIPS), but may also bring benefits to both in terms of
ensuring the availability and prominence of DIPS and their programmes. *°

In addition, we proposed that, while in general we would recommend the designation of
TSS at or above the threshold, we might in some circumstances consider it appropriate not
to do so. In either case, we would explain why we have taken a particular approach. *°

Consultation Question 2

39 paragraphs 4.23 and A1.17 of the consultation.
40 paragraphs 4.24 and A1.18 of the consultation.
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Do you agree with our proposed principles and methods for assessing whether the number
of UK users of a TSS is significant?

What respondents said

3.17 Respondents mainly agreed with our proposed principles and methods for assessing
whether the number of users of a TSS is significant.** However, there were several requests

for greater clarity.

3.18 Some respondents, including Sky,“_asked us to explain
further what we mean by ‘significant’ and ‘widely available’, and to provide examples of TSS
that we would normally consider to have a significant number of users in the UK.

3.19 ‘Borderline’ cases were another area where respondents requested clarification. Channel 4
asked for more detail about how we would approach a scenario where the number of users
of a TSS is just slightly below the threshold but there is clear potential for growth.*
Similarly, S4C asked us to clarify why we might deem it appropriate not to recommend the
designation of a TSS if it is above the threshold, but with a declining number of users.*
Respondents had different suggestions for how we might deal with such cases, including
considering growth potential,*® data demonstrating historic trends in the usage of TSS*” and
demographic data.*®

3.20 In a few responses, stakeholders highlighted the commercial implications of designation of
TSS and potential negative effects this could have on competition and innovation in the TSS
market. Name withheld 1 raised the possibility of a “chicken and egg” situation as the
regime only places an obligation for DIPS to be offered to RTSS (as opposed to all TSS). It
considered that, without access to DIPS, new TSS would not be able to achieve sufficient
scale to meet the threshold for designation. It proposed that DIPS should be made available
to any TSS meeting a set of agreed technical standards.*® Other stakeholders were more
concerned about minimising the regulatory burden on new providers, while also
acknowledging the need for Ofcom to consider designation of new TSS that are projected to
grow quickly.>°

3.21 Stakeholders also made suggestions about how we might deal with fluctuations in TSS user
bases:

a) ITV suggested that once a TSS is designated, such designation should remain in place for
a set period unless there is a substantial change in circumstances such as a precipitous
decline in the TSS user base or there are technical reasons or proportionality of cost
reasons for de-designation.>!

41 BBC response, p.2; Channel 4 response, p.1; Everyone TV response, p.1; YouView, p.1; Samsung, p.1; and

42 Sky response, p.2.
43
4 Channel 4 response, p.1.
4 SAC response, p.2.
46 Name withheld 1 response, p.2.
47 Sky response, p.4.
8 BBC response, p.2 and Channel 4 response, p.1.
4 Name withheld 1 response, p.1.
0 BBC response, p.2.
LTV response, p.1.
12



b) The BBC suggested that "there should be a minimum period of time (at least two years)
whereby an RTSS’s reach should consistently fall below the threshold before it is
removed from regulation".>?

c) Channel 4 suggested that we consider setting a margin or range around the threshold.*?

3.22 Acknowledging that the threshold may be subject to change over time, name withheld 2
raised a concern about balancing flexibility with excessive variability, resulting in
uncertainty for TSS and RTSS providers.**

3.23 Finally, Sky asked us to explicitly state in our principles and methods that we will request
and consider usage data and other relevant information from TSS providers when assessing
whether usage is significant.>”

Our response

3.24 As regards queries about what we mean by ‘significant’, we explained in our consultation
that, when considering what constitutes a significant number of users, we would bear in
mind the aim of the new availability and prominence regime to maximise audience benefits
by ensuring public service content is available to “the overwhelming majority of the
population”.*® We said we would do this by making recommendations that seek to ensure
that public service content is widely available to audiences in the UK.

3.25 We understand the desire for further clarity about what we consider to be a significant
number of users, and to see examples of scenarios in which we would normally consider a
TSS to have a significant number of users. However, we will set such a threshold when
preparing draft recommendations for the Secretary of State and our principles and methods
recognise that what is ‘significant’ will depend on relevant factors including market
conditions at the time of preparing a report. As such, we consider it will be most
appropriate to explain what we consider to be significant and why in any report we make,
in accordance with our proposed principles and methods. We will consult on any draft
report, giving stakeholders the opportunity to comment on our proposed approach.

3.26 In response to questions about why we might deem it appropriate not to recommend
designation of a TSS that meets the threshold, we set out in the consultation®” and in the
Statement>® that we will consider this on a case-by-case basis in our report where we will
explain our reasoning. When considering this issue, we may take into account matters
including those suggested by stakeholders, such as level of use by different audience groups
and growth projections (positive or negative).>® For example, we may not recommend the
designation of a TSS with a declining user base that is unlikely to remain over the threshold
for a reasonable period of time because designation would have limited audience benefits
and would not be in the interests of regulatory stability. As these principles are already set

2 BBC response, p.2.

>3 Channel 4 response, p.1.

>4 Name withheld 2 response, p.2.

> Sky response, p.4.

6 Media Act 2024, 2024, Explanatory Note: Policy Background and paragraphs 2.4 and 4.17 of the

consultation.

57 Paragraph 4.22 of the consultation.

°8 Paragraphs A1.18.

9 Paragraph A1.24. We note, however, that the Secretary of State may only exercise their individual

designation power when they consider a TSS to be used by a significant number of people (section 362AF(2)).
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out in the Statement, we do not consider it necessary to make any changes to the
Statement in this respect.

3.27 We recognise the concerns raised about the commercial implications of TSS designation
and the effects on TSS and DIPS providers. As set out in the Statement, we will determine
the threshold in a proportionate way, recognising that designation of an RTSS will impose
regulatory obligations on the RTSS provider and on providers of DIPS, but may also bring
benefits to both in terms of ensuring availability and prominence of DIPS and their
programmes.°

3.28 In response to comments about agreed technical standards for TSS, while technical
standards will be relevant to our decision whether to recommend the designation of a TSS,
it is very unlikely that we would recommend designation based on a description that
referred solely to meeting certain technical standards. We must ensure our
recommendations are proportionate,® and are required by the Act to consider other
factors, including for example the number of people in the UK using the service and
whether that number is significant when providing a report to the Secretary of State
relating to the exercise of their power to make individual designations.®* We recognise
concerns about the ability of new entrants to secure the carriage of DIPS, but note that,
while the must-offer obligation only applies to RTSS,® providers of all TSS remain free to
negotiate with PSBs for carriage of DIPS on their service on a commercial basis (as is
currently the case).

3.29 We welcome suggestions on how we may treat fluctuations in TSS usage. We note that, as
set out in the Act, if a TSS is individually designated, then it will continue to be designated
until its designation is revoked by the Secretary of State, regardless of fluctuations in its
user base. If the Secretary of State makes a designation by description, then a TSS will
automatically be de-designated if it falls below any threshold set out in that description. If
we recommend a description that includes a threshold,® we will ensure, in line with our
general duties,® that it can be measured in a way that provides sufficient stability so as to
enable a consistent regulatory approach. As required by the Act, we will also monitor
market developments on a regular basis to inform whether it is appropriate to provide a
new report to the Secretary of State and, if so, the advice such a report should contain.®®

3.30 Finally, we agree with Sky that it may be appropriate to request and consider data from TSS
providers when assessing whether usage is significant and we may use our information
gathering powers to request data from TSS providers to inform our report.®” This is set out

0 paragraph Al.17c).
%1 In accordance with our legal duty in section 3(3)(a) of the Act to conduct our regulatory activities in a
proportionate manner. Paragraphs A1.23 and A1.32 of the Statement say that we will take into account our
relevant statutory duties when considering, respectively, any matters likely to affect the factors we must
consider for individual designation, and any factors likely to affect which TSS fall within a description.
62 Section 362AG(4) of the Act.
83 Under section 362AJ of the Act, providers of DIPS will be subject to a “must-offer” obligation, meaning that
they must offer their DIPS to every RTSS provider and must do their best to secure that, in relation to every
RTSS, agreements are entered into and kept in force that ensure DIPS are included in the RTSS.
% In accordance with paragraph Al.27a).
% Section 3(3)(a) of the Act and paragraphs A1.23 and A1.32 of the Statement.
% Section 362AZ9(2) states that we have the function of obtaining, compiling and keeping under review
information which may be relevant to designating or revoking the designation of a TSS, or ceasing to specify a
description of TSS.
67 Section 362AS of the Act.
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in the Statement as a general principle® so we do not consider it necessary to make any
changes in this respect.

Our decision

3.31 Having carefully considered the responses provided by stakeholders, we have decided to
proceed with our proposed principles and methods for considering what is a significant
number of UK users of a TSS, as set out below.

Principles and Methods for setting a number of users threshold

Using the measure developed according to the principles and methods in
paragraph A1.16, we will set a threshold that we consider to be significant:

a) When setting this threshold, we will seek to ensure that public service content is
widely available.

b) We will generally consider what level of use is significant every time we prepare
a report. We will consider any relevant factors which may affect what is significant
at that particular time, recognising that significance is context dependent. As such,
where we have previously given recommendations, we will consider if the
threshold used in that report is still appropriate.

c) We will determine the threshold in a proportionate way. We will seek to ensure
that our recommended designations benefit a wide range of audiences. We will
take into account that designation of an RTSS will impose regulatory obligations on
the RTSS provider and on providers of DIPS but may also bring benefits to both in
terms of ensuring availability and prominence of DIPS and their programmes.

Manner of use of TSS

What we said

3.32 In the consultation, we proposed to apply the following principles and methods for
assessing the manner of use of TSS:

a) We will generally take account of the extent of active use of the TSS. We will consider
available data or estimates of how regularly particular TSS are accessed by users in
addition to the overall number of users.

b) If different approaches for assessing use of TSS on different types of ITE are more
suitable, we will seek to take the most appropriate approach. *°

Consultation Question 3

Do you agree with our proposed principles and methods for assessing the manner of use of a
TSS?

%8 paragraph A1.35.
% Paragraphs 4.29, A1.19, A.1.20 and A1.28 of the consultation.
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What respondents said

3.33

3.34

3.35

3.36

Generally respondents agreed with our proposed principles and methods for assessing the
manner of use of TSS, including taking account of the extent of active use of the TSS.”°

Two respondents sought greater clarity,”* including one request
- that metrics for assessing active use be clearly quantified and laid out to industry
ahead of use to ensure transparency.’?

Some respondents made suggestions about the metrics we should use for assessing active
use and offered differing views about the period over which we should measure this: Name
withheld 2 suggested using monthly active users over a one month time period,”® whereas
the BBC's view was that active use should not require device use more frequently than
monthly.”* Channel 4 considered a requirement for weekly or monthly use to be too high a
bar and instead recommended that use at least every two months would be more
reasonable.”

There were also comments from respondents about data gathering. Sky asked us to make
clear that we will request and consider active usage data and other relevant information
from TSS providers.”® On the other hand, BT raised a concern about the potential burden of
data gathering on TSS providers.”’

Our response

3.37

3.38

The purpose of the Statement is to set out the principles and methods we will apply when
determining which metric to use when we make recommendations to the Secretary of
State. As regards comments and suggestions on the type of metrics we will use, these will
not always remain the same, but in our reports to the Secretary of State we will always
explain why we have chosen a particular approach. As part of our consultation on the
Statement, we also set out our emerging thinking on our approach for the first report,
including potential metrics to assess manner of use, and we will consider the stakeholder
comments we have received on the supplementary questions we asked in this area when
developing our draft recommendations.”® We will also consult on those, ensuring
transparency around the metric we will use and giving stakeholders a chance to comment
before making our final recommendations.

Concerning data gathering, we proposed at consultation to consider available data and/or
estimates on usage.” We also proposed that we may use our information gathering powers
to gather evidence to inform our report.®’ As such, we consider that the proposed
principles and methods provide sufficient flexibility to gather data from TSS providers

70 SAC response, pp.2-3; Everyone TV response, p.1; Samsung response, p.1; Channel 4 response, p.2 and Sky

response, pp.4-5
1 Sky response, p.4

3 Name withheld 2 response, p.3.

74 BBC response, p.3.

> Channel 4 response, p.2.

76 Sky response, p.5.

7 BT response, p.2.

78 ‘Potential approach for our first report’, p.22 of the consultation.
79 Paragraph 4.29 of the consultation.

80 paragraph 4.47(c) of the consultation.
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related to usage data. We therefore do not consider it necessary to modify the Statement
to state this expressly.

3.39 In response to BT’s concerns about the potential burden of data gathering, we recognise
that responding to a formal request for information requires time and resource on the part
of stakeholders. As with all information requests issued by Ofcom, we will ensure that the
reasons for the request are clear, and that we are acting proportionately by only asking for
information that we need in order to carry out our functions.®!

Our decision

3.40 Having carefully considered the responses provided by stakeholders, we have decided to
proceed with our proposed principles and methods for assessing the manner of use of TSS
in the UK, as set out below.

Principles and Methods for manner of use

We will generally take account of the extent of active use of the TSS. We may
consider available data or estimates of how regularly particular TSS are accessed by
users in addition to the overall number of users.

If different approaches for assessing use of TSS on different types of ITE are more
suitable, we will seek to take the most appropriate approach.

Technical functionality of TSS

What we said

3.41 In the consultation we proposed the following principles and methods for assessing the
functionality of a TSS:

a) We will generally consider a TSS to be capable of functioning as an RTSS if:

i) Itis capable of carrying DIPS, as defined in section 362AA(1) of the Act;

ii) Itis capable of presenting IPS and programmes with different levels of prominence;
and

iii) Itis capable of including features to ensure it is accessible to people with
disabilities.

b) In considering if a TSS is capable of functioning as an RTSS, we will take into account its
current capabilities and any modifications that may be needed for the TSS to carry out
the functions above. #

3.42 We also noted that we would apply these principles and methods when advising the
Secretary of State on a description that refers to the functions that a TSS is capable of
carrying out or may be made capable of carrying out.®

Consultation Question 4

81 For more information see Information request from Ofcom: why you have one and what you need to do.
82 paragraphs 4.42, A1.21 and A1.22 of the consultation.
83 Paragraphs 4.43 and A1.30 of the consultation.
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Do you agree with our proposed principles and methods for advising on the functions that a
TSS is capable of carrying out, or may be made capable of carrying out?

What respondents said

3.43 Overall, respondents agreed with the proposed principles and methods for assessing the
technical functionality of TSS.%*

3.44 Some respondents, however, requested further clarity in this area. Samsung asked about
the “resources” we will use to determine functionality;® Sky requested that we add
examples of scenarios in which TSS would not normally be considered capable of operating
as an RTSS to our principles and methods;2® and a third stakeholder_ asked us
to explain what constitutes being capable of the relevant function, particularly if a TSS is not
currently performing that function.®’

3.45 Some stakeholders were also concerned that the question of capability could give rise to a
potential regulatory loophole. For example, S4C raised the possibility that a TSS might be
designed in such a way that it is incapable of including accessibility features with the
deliberate intention of avoiding being designated,® while another stakeholder-
_ gave the additional example of a platform provider “hard coding app
positions”, i.e. fixing IPS positions by embedding them into the code of the TSS, to avoid
being designated.®

3.46 S4C suggested that we amend paragraph Al1.22 of the Statement to address this risk by
noting that, when considering if a TSS is capable of functioning as an RTSS, we will take into
account current industry practice; the features reasonably expected of new TSS devices on
the market; and the importance of ensuring accessibility for all audiences.®

3.47 Another concern respondents raised was the treatment of older TSS. For instance, Sky
noted that requiring providers to update older devices, such as some of their older set-top
boxes, to comply with new prominence and accessibility requirements may not be
technically possible; if it were, then it would give rise to significant costs for the provider
but for a “dwindling” customer base.*

3.48 Sky also raised the difficulty of assessing whether a particular TSS is capable of supporting
the “technical requirements” of the Code of Practice,? without first seeing what the Code
of Practice contains. It suggested that we should consider including exemptions to the Code
of Practice for older TSS.%?

84 Samsung response, p.1; Everyone TV response, p.2; YouView response, p.1; BBC response, p.3; Channel 4
response, p.2; S4C response, p.3
85 Samsung response, p.1.

86 Sky response pp.2 and 6.
87

88 S4C response, p. 3.
89
90'S4C response, p.3.
91 Sky response, pp. 5-6.
92 Under section 362AP(1) of the Act, Ofcom is required to issue a code of practice (the ‘Code of Practice’)
recommending actions that RTSS providers should take when seeking to comply with their obligations under
section 362A0 of the Act to ensure that its service is accessible to those with disabilities and that DIPS are
given appropriate prominence.
93 Sky response, p.6.
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3.49

3.50

3.51

Another respondent_ cautioned against assuming that older

versions of TSS should be exempt from regulation.®* In doing so, it recommended that we
assess all TSS and all TSS versions on their individual merits and that older versions of TSS
that still have a significant number of users and where it remains possible to customise the
Ul should not escape regulation.

Channel 4 considered that the designation of a very old TSS which presents high technical
support costs but small audiences and/or minimal potential for earning advertising
revenues would be inconsistent with the Agreement Objective not to adversely affect the
ability of the PSBs to fulfil their public service remits.

Several stakeholders also mentioned the role of DIPS in relation to older TSS and technical
functionality in general. For instance, BT said that support for a TSS function depends
mainly on the content provider and in many cases content providers do not consider it
viable to invest time and money in making a compatible app, for example in the case of
older or smaller TSS.%® In a similar vein, Channel 4 noted that a PSB’s DIPS may not operate
in the same way on all TSS, for instance, a PSB may remove or reduce certain features on
older TSS.°” ITV noted that PSBs are unlikely to be able to offer their DIPS to TSS which do
not have effective digital rights management protection.®

Our response

3.52

3.53

3.54

With respect to requests for more clarity on our approach to assessing technical
functionality, given that the assessment will be context-dependent, we consider that our
principles and methods provide an appropriate level of detail that allows us to consider the
best available evidence each time we produce a report and to take account of market
developments including technological changes. We do not think it would be helpful in the
Statement to provide examples or specify the evidence we will rely on because that may
change depending on the specific circumstances in each report and may become obsolete
over time. We will explain our approach in each report and stakeholders will have an
opportunity to comment on our proposed recommendations, including the evidence used
when we consult on each such report.

In response to comments regarding what we mean by ‘capable’ and potential loopholes, we
do not believe that the proposed principles and methods could give rise to the potential
regulatory loopholes flagged by S4C and another respondent. This is because we will not
automatically consider a TSS to be incapable of functioning as an RTSS if it does not
currently provide a certain functionality, such as accessibility features. Instead, when
considering whether a TSS is ‘capable’ of a function — noting that one stakeholder asked us
to explain what we mean by this — our proposed Statement sets out that we will take into
account both the current capabilities of the TSS and any modifications that may be needed
to make it capable of functioning as an RTSS.%

We agree with S4C that industry practice and the features reasonably expected of new TSS
may be relevant to our assessment of technical functionality. These are the kinds of

94

% Channel 4 response, p.2.
% BT response, p.1.
97 Channel 4 response, p.2.
% ITV response, p.2.
% Paragraph A1.22.
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3.55

3.56

3.57

3.58

3.59

3.60

additional matters that we may consider in accordance with paragraphs A1.23 and A1.31 of
the Statement.'®’ Therefore, we do not consider it necessary to amend the principles and
methods regarding technical functionality to refer expressly to industry practice or the
features expected of new TSS. As regards S4C’s comment about the importance of ensuring
accessibility for all audiences, we consider that this is sufficiently addressed in paragraph
A1.21c) of the Statement, which sets out that capability of accessibility features is one of
the factors we will assess when considering whether a TSS is capable of functioning as an
RTSS.

In relation to concerns raised by Sky and other stakeholders about older services, we will
consider whether older TSS are capable of functioning as RTSS as part of our assessment of
technical functionality. If an older TSS is not capable of carrying DIPS, presenting IPS and
programmes with different levels of prominence and including features to ensure it is
accessible to people with disabilities, then we may not recommend its designation.
Conversely, if an older TSS is capable of these functions (or if it would be reasonable and
proportionate for the TSS to be modified to be so capable), then we may recommend its
designation if we consider it appropriate to do so.

We noted in the consultation that when considering whether an older TSS is capable of
functioning as an RTSS, we are likely to consider:

(a) data on use of older TSS and older versions of TSS available in the market;
(b) industry practices in relation to supporting older TSS and older versions of TSS; and

(c) industry practices in relation to ensuring that IPS are compatible with older TSS and
older versions of TSS.**

We consider that these factors would include the points raised by stakeholders regarding
the role of DIPS in relation to older TSS, including those with significant numbers of users.

When considering whether older TSS are capable of functioning as RTSS, we would also take
into account our general legal duty to carry out our regulatory activities proportionately,
considering the regulatory obligations on DIPS and RTSS providers that will result from
designation, as well as the potential benefits to both resulting from the availability and
prominence of DIPS and their programmes.

We consider that the proposed principles and methods at paragraphs A1.21, A1.22, A1.23
and A1.31 provide sufficient flexibility to enable us to consider the above matters relating
to older TSS, such that it is not necessary to make any changes to the Statement. In
preparing our proposed recommendations to the Secretary of State, we will also consider
the views provided through our consultation in response to our supplemental question
concerning technical functionality. We will then consult on these proposed
recommendations, at which point stakeholders will have an opportunity to comment on our
approach to older TSS.

Subject to what we recommend to the Secretary of State following our assessment of
technical functionality and capability, we agree with the views from Sky and others that
how providers of older TSS or older versions of TSS could comply with their prominence and
accessibility requirements will be an important consideration as we progress with our work

190 In these paragraphs we state that we will consider whether it would be appropriate to assess any other
factors that are likely to affect the matters referred to above, taking into account our relevant statutory duties.
101 paragraph 4.41 of the consultation.
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to implement the new regime. This is an area we will consider as we prepare the Code of
Practice and our Guidance on the Agreement Objectives.*

Our decision

3.61 Having carefully considered the responses provided by stakeholders, we have decided to
proceed with our proposed principles and methods for assessing the manner of use of TSS
in the UK, as set out below.

Principles and Methods for technical functionality

We will generally consider a TSS to be capable of functioning as an RTSS if:
a) It is capable of carrying DIPS, as defined in section 362AA(1) of the Act;

b) It is capable of presenting IPS and programmes with different levels of
prominence; and

c) It is capable of including features to ensure it is accessible to people with
disabilities.

In considering if a TSS is capable of functioning as an RTSS, we will take into account
its current capabilities and any modifications that may be needed for the TSS to
carry out the functions above.

Additional relevant matters

What we said

3.62 We proposed to consider, on a case-by-case basis, whether there are any additional
matters that it would be appropriate for us to consider, taking into account our relevant
statutory duties. These matters may include level of use by different audience groups,
market indicators such as growth projections or other market factors contributing to the
way in which public service content is accessed. The relevance of these factors is likely to

depend on the circumstances at the time we are preparing a report.*®

3.63 We also proposed the following general principles:'®

a) We will explain why we have taken a particular approach in our report and how this
approach is consistent with the principles and methods in the statement.

b) We may, however, consider it appropriate to depart from the principles and methods in
the statement. If we do this, we will explain why we have followed different principles
and methods.

c) We may use our information gathering powers to inform our report.*®

d) We will publish the reports that we give to the Secretary of State.%

192 Ofcom is required by section 362AL of the Act to prepare and publish guidance about DIPS and RTSS
providers may act consistently with the Agreement Objectives, which are set out in section 362AM.
103 paragraphs 4.45, A1.23, A1.24 and A1.31 of the consultation.
104 paragraphs 4.47 and A1.32-A1.35 of the consultation.
105 section 362AS of the Act.
106 Section 362AG(8) of the Act.
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Consultation Question 5

Do you agree with our proposed principles and methods for assessing any other additional
matters?

What respondents said

3.64 There was overall agreement from respondents on our proposed principles and methods
for considering additional matters and our general principles.*?’

3.65 One stakeholder_ requested more information about how Ofcom

would decide if it were appropriate to use these methods and, if we do use these methods,
whether they would be transparent.'®

Our response

3.66 As set out in the consultation and in the Statement, we will decide if it is appropriate to
consider any additional matters or to depart from the principles and methods in the
Statement on a case-by-case basis depending on the circumstances at the time we are
preparing a report and taking into account our relevant statutory duties.’® If we decide to
do so, we will explain why and consult on it in line with our general principles,*'° which will
ensure that our decision making is transparent. Since any such decision will be context-
dependent, we do not think it is necessary to add any further detail to the Statement in this
regard.

Our decision

3.67 Having carefully considered the responses provided by stakeholders, we have decided to
proceed with our proposed principles and methods for assessing the manner of use of TSS
in the UK, as set out below.

Principles and Methods for additional relevant matters

We will consider whether it would be appropriate to assess any other factors that
are likely to affect the matters referred to above, taking into account our relevant
statutory duties.

These matters may include level of use by different audience groups, market
indicators such as growth projections or other market factors contributing to the
way in which public service content is accessed. The relevance of these factors is
likely to depend on the circumstances at the time we are preparing a report.

107 sky response, p.8; Everyone TV response, p.1; YouView response, p.1; S4C response, p.3; Samsung
response, p.1

109 paragraphs A1.23, A1.24 and A1.31 of the Statement and paragraph 4.45 of the consultation.
110 paragraphs A1.32 - A1.35.
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Other comments

3.68 Some stakeholders provided comments that did not directly relate to the consultation
guestions, including comments regarding:
a) the definitions of ITE and TSS,
b) future updates to the Statement and our designation recommendations, and
c) the potential commercial impacts of the new availability and prominence regime on

RTSS and DIPS.

3.69 We consider and respond to those comments in this section.

What we said

3.70 As set out in paragraph 2.4, the new availability and prominence regime applies to TSS. One
of the requirements of a TSS is that it must be provided in connection with ITE.*!

3.71 In the consultation we said that we consider that the software platforms used on smart TVs

and streaming devices meet the definition of TSS.'*? We also noted that the same TSS is
usually carried across a range of different devices and models, meaning that, for example,
smart TVs from the same hardware company may operate with different versions of a
certain TSS. We proposed to consider these different versions of a service as a single TSS
under the Act.'*?

What respondents said

Definition of ITE

3.72

Samsung asked for confirmation that mobile phones and tablets are not included in the
definition of ITE!* and Channel 4, while recognising that it is beyond Ofcom’s remit to
change the definition of ITE, urged us to monitor the use of games consoles for watching TV
with a view to recommending that the UK Government include them in the definition of ITE.
To support this view, it highlighted the use of these devices by younger audiences to access
PSB services.''”

Definition of TSS

3.73

3.74

The BBC welcomed our approach to different versions of a TSS outlined above, but, along
with other respondents, asked for further clarity about the treatment of new TSS or a new
version of an existing TSS.'® Channel 4 raised what they see as the risk that “RTSS could be
incentivised to claim that adopting a new operating system (OS) constitutes the launch of
an entirely new TSS — which could mean that the service escapes regulation until it reaches
the ‘significant number of users’ threshold”.*'’

Name withheld 2 also asked us for our thoughts on “nested applications” (i.e. applications
or services within a TSS) that function similarly to a TSS and serve as a “dual home

111 paragraph 2.6 and Section 362AE(1)of the Act.
112 paragraph 3.15 of the consultation.

113 paragraphs 3.19-3.20 of the consultation.

114 Samsung response, p.2.

115 Channel 4 response, p.5.

116 BBC response, p.1.

117 Channel 4 response, p.1.
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screen”.!® Along similar lines, another stakeholder_ asked for

clarification about the potential designation of Freely® given that it presents technical
functionalities that are similar to a TSS, while acting as a “hub” for PSB apps.'*

Updating our Statement and recommendations

3.75 Some stakeholders highlighted the importance of maintaining flexibility in the designation
process to ensure that it is sufficiently future-proof and takes into account the rapid
technological developments in the sector. To address this, Channel 4 suggested that we
should commit to periodically reviewing and, if necessary, revising our recommendations
on a regular basis to strike the right balance between regulatory certainty and
innovation.*?!

Commercial implications of the regime

3.76 In some responses, stakeholders drew our attention to the potential impacts of designation
and the availability and prominence regime more generally on different TSS providers and
PSBs. For instance, Name withheld 2 highlighted the importance of bearing in mind the
context of the different business models employed by different operating systems when
making our desighation recommendations.*??

3.77 The BBC, ITV and Channel 4 raised concerns about the time and resources needed for PSBs
to make their DIPS available on TSS, particularly new versions and new TSS*?* and Channel 4
and ITV raised the question of whether RTSS providers or PSBs should bear the costs of any
necessary modifications to comply with the availability and prominence regime.**

Our response
Definition of ITE

3.78 As set out above in paragraph 2.7, the Secretary of State made regulations in October 2024
specifying smart TVs and streaming devices, such as set-top boxes and streaming sticks, as
ITE.**> Mobile phones, tablets and games consoles are therefore not currently included in
the definition of ITE.

3.79 In response to Channel 4’s comments, in its explanatory memorandum to the Regulations,
the Department for Culture, Media and Sport set out its intention to monitor the
regulations and review the list of ITE one year after full implementation of the new
prominence regime.'?

Definition of TSS

3.80 Regarding stakeholders concerns about new TSS and new versions of existing TSS, we
recognise that it is important to be clear in any report to the Secretary of State about how

118 Name withheld 2 response, p.2.
119 Freely is a TV service offering live and on-demand content delivered via the internet and is provided by
Everyone TV, a joint venture between the BBC, ITV, Channel 4 and Channel 5.
120
21 Channel 4 response, p.5.
122 Name withheld 2 response, p.3.
123 BBC response, p.1 and ITV response, p.3.
1241TV response, p.3 and Channel 4 response, p.3.
125 The Internet Television Equipment Regulations 2024 (2024/1056) (the ‘Regulations’).
126 paragraph 10.1 of the Explanatory Memorandum to the Regulations .
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3.81

we have assessed new TSS and new versions of existing TSS. Whether a service is a new TSS
will be fact-dependent and will be assessed on a case-by-case basis and stakeholders will
have an opportunity to comment on any such assessment when we consult on any draft
report.

In response to comments about nested applications and Freely, the criteria a service must
meet to be a TSS are set out in the Act and are cumulative. Services that do not meet all the
criteria in the Act are not TSS and cannot be designated, even if they meet some of the
criteria and therefore function similarly to a TSS.

Updating our Statement and recommendations

3.82

3.83

In response to comments about maintaining flexibility in the designation process and
reviewing our recommendations, we do not have a statutory duty to conduct periodic
reviews of our recommendations.*?’” However, the Act gives us a monitoring role and the
function of obtaining, compiling and keeping under review information which may be
relevant for the first designation as well as future designation and de-designation
processes.'?® In addition, each time we prepare a report, we would consider market
conditions and other relevant factors, including but not limited to technological
developments.

As such, we will monitor market developments on a regular basis to inform whether it is
appropriate to provide a new report to the Secretary of State and, if so, the advice such a
report should contain. Our view is that this will be more efficient and effective than carrying
out a review of designation at specified intervals irrespective of market developments, as it
will enable us to respond to changes in the market as they arise.

Commercial implications of the regime

3.84

In response to comments regarding the importance of considering different TSS business
models and the time and resources incurred by PSBs to make their DIPS available on TSS, in
line with our general duties, we considered the potential impacts of the proposed
Statement'?® and will continue to take account of the potential impacts on stakeholders in
later stages of our implementation programme for this new availability and prominence
regime. We will always carry out an impact assessment for any proposals that we make.

127 As set out in the Act and in our consultation at paragraph A3.12, the Secretary of State may request a
report from Ofcom, in which case we must provide one or we may decide on our own initiative to provide the
Secretary of State with a report, and may make recommendations in relation to the exercise of either or both

powers.

128 Section 362AZ9 of the Act.
129 See Annex 2.
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Al.

Statement of Principles and
Methods

About this document

All

This document is the Statement of Principles and Methods to be applied by Ofcom when
preparing a report which makes recommendations to the Secretary of State regarding the
designation of television selection services (TSS) under section 362AF(1)(a) or (b) in Part 3A
of the Communications Act 2003 (the Act).**° Section 362AG(9) of the Act requires Ofcom
to produce this statement.

Legal framework

Al.2

Al3

Al4

Al.5

The aim of the prominence regime in Part 3A of the Act is to ensure that public service
content is available, prominent, and easily accessible on widely used TSS. To achieve this,
the providers of designated TSS (referred to as regulated TSS or RTSS) must ensure that the
designated internet programme services (designated IPS or DIPS)**! of the public service
broadcasters (PSBs),**? and their public service content, are made available and prominent
on the service.

The Secretary of State may make regulations which designate TSS either by: (a) naming
individual TSS to be designated under section 362AF(1)(a) (individual designation); or (b)
specifying a description of TSS to be designated under section 362AF(1)(b), in which case
TSS that meet the description will be designated (designation by description).'*

The Secretary of State must have received a report from Ofcom before making or
amending designation regulations.** Our report must set out recommendations on how
the Secretary of State should exercise their regulation making powers.'** We may decide to
prepare such a report on our own initiative.'*° Alternatively the Secretary of State may ask
us to prepare a report, in which case we must do so as soon as practicable.*®’

The Act provides Ofcom with information gathering powers that can be used to obtain
information that we consider necessary to inform our report to the Secretary of State.**

130 part 3A of the Act was inserted by Part 2 of the Media Act 2024.
131 “Ips” js defined in section 362AA(10) and (11) of the Act and “DIPS” is defined in section 362AA(1) of the

Act.

132 The BBC’s IPS is automatically designated. Ofcom has the power to designate the IPS of the other PSBs: the
providers of the Channel 3 services (currently ITV and STV), Channel 4, S4C, and Channel 5 (section 362AA(2) of
the Act). Designated on-demand players will be referred to as designated internet programme services or

DIPS.

133 providers of TSS whose TSS is or becomes a service of the description specified will have to notify Ofcom
(section 362AH of the Act).

134 Section 362AG(2) of the Act

135 Section 362AF(4) of the Act.

136 Section 362AG(1) of the Act.

137 Section 362AG(2) and (3) of the Act.

138 Section 362AS of the Act.
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These powers allow Ofcom to require information to be obtained or generated by the
person receiving the request.'*

Al.6 Ofcom must publish a statement about the principles and methods it will apply when
preparing a report for the Secretary of State. This document is that statement. We may
revise or replace this statement.'*

Al.7 A more detailed legal framework is set out in Annex 3.

Principles and methods for preparing our report on
designation of regulated TSS (RTSS)

Whatisa TSS?

Al1.8 A TSS is a service, or a dissociable section of a service, which:
a) is provided via the internet;
b) is provided in connection with internet television equipment (ITE);
c) consists of the presentation of IPS; and

d) enables the user to select between and access those IPS or programmes provided by
those IPS, or both.*

Al19 A TSS is not the device on which IPS, or programmes are accessed — the device is ITE. ATSS
is the service which enables the user to access the available IPS and to discover
programmes provided by those IPS.

A1.10 When making recommendations Ofcom will refer to the definition of ITE as set out in the
most recent regulations made by the Secretary of State under section 362AE(2) of the
Act.#?

Al1.11 As at the date of this statement, the most recent regulations are the Internet Television
Equipment Regulations 2024.'* These define ITE as:

a) Smart televisions; and

b) Streaming devices, which includes streaming sticks and set-top boxes.

Secretary of State’s designation powers

A1.12  Assetout above, there are two powers under which the Secretary of State may designate
TSS as RTSS: regulations under section 362AF(1)(a) (individual designation) or regulations
under section 362AF(1)(b) (designation by description).

139 Section 362AS(3) and (4) of the Act.
140 Section 362AG(9) and (10) of the Act.
141 Section 362AE(1) and (2) of the Act. The Secretary of State may modify the definition of “television
selection service” under section 362AE(7) of the Act. Ofcom will apply the definition in force at the time of
preparing a report.
142 The Secretary of State may modify the definition of “internet television equipment” under section 362AE(7)
of the Act. Ofcom will apply the definition in force at the time of preparing a report.
143 The Internet Television Equipment Regulations 2024 (2024/1056).
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Al1.13  Asthe Act does not prescribe the circumstances in which the powers should be used, we
may make recommendations in relation to either or both powers. To ensure transparency,
we will explain why we have recommended a particular designation power.

Principles and methods when preparing a report on exercising
the power in section 362AF(1)(a) (individual designation)

Al.14  Section 362AG(4)(a) to (d) set out the matters Ofcom must consider when preparing a
report under section 362AF(1)(a) (individual designation):

a) The number of members of the public in the UK using a TSS and whether that number is
significant;**

b) The manner in which the TSS is used;

¢) Whether the TSS is capable of functioning as an RTSS, and whether it can be made so
capable; and

d) Such matters as Ofcom considers likely to affect the above matters.
Al1.15 We set out below the principles and methods we will apply when assessing these matters.

(a) The number of members of the public in the United Kingdom using the
service and whether that is significant

A1.16 In order to assess this matter, Ofcom will need to assess the number of members of the
public in the UK using the service. To achieve this, we:

a) Will use the best available evidence to provide an objective and reliable basis to
measure the number of people in the UK using a service;

b) May use a proxy for user numbers if we consider individual user numbers cannot be
measured reliably; and

c) Will apply a consistent methodology to our assessment of each TSS to ensure fair
treatment.

Al1.17  Using the measure developed according to the principles and methods in paragraph A1.16,
we will set a threshold that we consider to be significant:

a) When setting this threshold, we will seek to ensure that public service content is widely
available.

b) We will generally consider what level of use is significant every time we prepare a
report. We will consider any relevant factors which may affect what is significant at that
particular time, recognising that significance is context dependent. As such, where we
have previously given recommendations, we will consider if the threshold used in that
report is still appropriate.

c) We will determine the threshold in a proportionate way. We will seek to ensure that
our recommended designations benefit a wide range of audiences. We will take into
account that designation of an RTSS will impose regulatory obligations on the RTSS
provider and on providers of designated IPS (DIPS) but may also bring benefits to both
in terms of ensuring availability and prominence of DIPS and their programmes.

144 The Secretary of State must consider that a TSS is used by a significant number of people in the UK in order
to specifically designate it (section 362AF(2) of the Act).
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Al1.18

Generally, we will recommend the designation of TSS at or above what we consider to be a
significant number of users. However, taking into account the other principles and
methods in this statement, we may consider it appropriate not to recommend the
designation of such a TSS. For example, we may not recommend the designation of such a
TSS if evidence suggests that its user numbers are declining and are unlikely to be over the
threshold for a reasonable period of time after designation. We will explain why we have
or have not recommended the designation of TSS that are at or above the threshold.

(b) The manner in which that service is used by such persons

Al1.19

Al1.20

We will generally take account of the extent of active use of the TSS. We may consider
available data or estimates of how regularly particular TSS are accessed by users in addition
to the overall number of users.

If different approaches for assessing use of TSS on different types of ITE are more suitable,
we will seek to take the most appropriate approach.

(c) Whether that service is capable of functioning as a regulated television
selection service and the modifications, if any, that are needed to make it so
capable

Al.21

Al.22

We will generally consider a TSS to be capable of functioning as an RTSS if it is capable of:
a) Carrying DIPS, as defined in section 362AA(1) of the Act;*

b) Presenting IPS and programmes with different levels of prominence; and

¢) Including features to ensure it is accessible to people with disabilities.

In considering if a TSS is capable of functioning as an RTSS, we will take into account its
current capabilities and any modifications that may be needed for the TSS to carry out the
functions above.

(d) Such matters as Ofcom considers likely to affect the matters referred toin (a)
to (d)

Al1.23

Al.24

We will consider whether it would be appropriate to assess any other factors that are likely
to affect the matters referred to above, taking into account our relevant statutory
duties.**

These matters may include level of use by different audience groups, market indicators
such as growth projections or other market factors contributing to the way in which public
service content is accessed. The relevance of these factors is likely to depend on the
circumstances at the time we are preparing a report.

145 |1f we are preparing a report before any IPS have been designated then we will consider an appropriate
alternative, which may include assessing whether the TSS is capable of carrying the public service
broadcasters’ IPS.

146 Qur relevant statutory duties are set out in Annex 3.
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Principles and methods when preparing a report on the
exercise of the power in section 362AF(1)(b) (designation by
description)

Al1.25 The Secretary of State may prepare a description of TSS that they consider should be an

RTSS or ask Ofcom to do so. In either case, Ofcom must produce a report containing
recommendations about the exercise of the power in section 362AF(1)(b).

Al1.26  Section 362AG(5) sets out the matters Ofcom must consider when preparing a report
under section 362AF(1)(b):

a) Which TSS are likely to fall within the description in question; and
b) Such matters as Ofcom considers relevant to that assessment.
Al1.27  Section 362AF(3) states that regulations made under section 362AF(1)(b) may refer to:

a) ATSS being used, or being used in a manner specified in the regulations, by no fewer
than such number of members of the public in the UK as may be specified in the
regulations;

b) The date on which a TSS is first made available to members of the public in the UK; and

c) The functions that a TSS is capable of carrying out or may be made capable of carrying
out.

A1.28 We set out below the principles and methods we will apply when assessing these matters.
(a) Which TSS are likely to fall within the description of TSS in question

A1.29  Where the description refers to the matter in paragraph Al1.27a), Ofcom will need to assess
the number of members of the public in the UK using the service, or the number of people
using the service in the manner specified in the regulations. In order to do this, we will
assess usage with the same principles and methods as set out at paragraph A1.16; and
assess manner of use with the same principles and methods as set out at paragraphs A1.19
and A1.20.

A1.30 If adescription also or alternatively refers to the matter in paragraph A1.27b), we will use
the best available evidence to determine the TSS that meet that description.

A1.31 Where a description also or alternatively refers to the matter in A1.27c), we will consider
whether it is capable of functioning as an RTSS, applying the principles and methods in
paragraph A1.21 and A1.22 and assessing any other functions that may be specified in the
description.

(b) Such matters as Ofcom considers relevant to the assessment described in
paragraph (a)

A1.32  We will consider whether it would be appropriate to assess any other factors that are likely
to affect which TSS are likely to fall within the description, taking into account our relevant
statutory duties.

General principles

A1.33  We will explain why we have taken a particular approach in our report and how that
approach is consistent with the principles and methods set out in this statement.
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Al1.34 However, we may consider it appropriate or necessary to follow different principles and
methods to those set out in this statement. If we follow different principles and methods,
then we will explain why we have done this.

A1.35 We may use our information gathering powers in section 362AS of the Act to gather
evidence to inform our report.

A1.36  We will publish the reports that we give to the Secretary of State.'*’

147 Section 362AG(8) of the Act.
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A2.

Impact assessments and
general duties

Impact assessment

A2.1

A2.2

A2.3

Section 7 of the Communications Act 2003 (the Act) requires Ofcom to carry out and
publish an assessment of the envisioned impact of implementing a proposal which would
be likely to have a significant impact on businesses or the general public, or when there is a
major change in Ofcom’s activities. Impact assessments help us to understand the policy
decisions we have decided to take and why we consider those decisions best fulfil our
applicable duties in the least intrusive way.*

The analysis presented throughout the consultation (in particular section 4) provided our
assessment of the impact of our proposals and constituted an impact assessment, as
defined by section 7 of the Act. Section 3 of this statement sets out our responses to
stakeholder comments and our decisions, including our final assessment of the impact of
the principles and methods we will apply when preparing a report for the Secretary of
State. That report will be prepared for an advisory function, where the decision on the
implementation of the recommendations it contains will be taken by the Secretary of
State.

We will carry out a further impact assessment when producing the report.

General duties

A2.4

A2.5

As set out in Annex 3, the Act imposes on Ofcom general duties when carrying out its
functions. We consider that the decisions we have reached in this statement are consistent
with those duties. As noted above, the Statement of Principles and Methods is prepared
for the purposes of preparing advice, with the Secretary of State deciding on the
implementation of the recommendations in our report. Having clear and appropriate
principles on which we will base our report will ensure that the Secretary of State will have
full and appropriate information on which to base their designation decisions, helping to
achieve the objective of public service broadcasting being widely available. We consider
that the principles and methods in Annex 1 will therefore further the interests of citizens in
relation to communications matters and consumers in relevant markets.**

In finalising the Statement of Principles and Methods, we have had regard to our relevant
statutory duties including the desirability of promoting the fulfilment of the purposes of
public service television broadcasting in the UK, the desirability of encouraging investment
and innovation in relevant markets and the needs of persons with disabilities.’*° We have
also had regard to the principles under which regulatory activities should be transparent,
accountable, proportionate, consistent, and targeted only at cases in which action is
needed.*! We consulted on our proposed principles and methods, and have considered

148 Ofcom, Impact assessment guidance, 2023.
149 Section 3(1) of the Act.

150 Section 3(4)(a), (d) and (i) of the Act.

151 Section 3(3) of the Act.
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A2.6

and responded to stakeholder responses in this document. The reasons for our decisions
are set out in this statement.

We have had regard to the desirability of promoting economic growth in reaching a
decision on the Statement of Principles and Methods. We will continue to have regard to
the economic growth duty when preparing our report for the Secretary of State. We
consider the principles and methods we have established will ensure that we are exercising
our regulatory functions in a way that ensures that regulatory action is taken only when it
is needed and that any action taken is proportionate, while recognising that innovation and
competition are drivers of economic growth.*>?

Equality impact assessment

A2.7

A2.8

A2.9

A2.10

A2.11

Section 149 of the Equality Act 2010 (the 2010 Act) imposes a duty on Ofcom, when
carrying out its functions, to have due regard to the need to eliminate discrimination,
harassment, victimisation and other prohibited conduct related to protected
characteristics under the 2010 Act.*** The 2010 Act also requires Ofcom to have due regard
to the need to advance equality of opportunity and foster good relations between persons
who share specified protected characteristics and persons who do not.

Ofcom has separate but complementary duties under Northern Ireland’s equality
legislation.'* This requires Ofcom to screen policies for their impact on equality of
opportunity and/or good relations in each of the nine equality categories identified for
Northern Ireland.

As set out above, the Statement of Principles and Methods is being prepared in relation to
an advisory function. We explained in Annex 2 to our consultation that we did not expect
the proposed principles and methods to have any adverse equality impacts. We noted that
one purpose of the new regime is to require accessibility features on TSS that are
designated, and this will benefit users of these TSS who have disabilities.

We did not receive any comments on our assessment. As set out in this statement, we
have decided to proceed with our principles and methods as proposed and therefore
confirm that we do not expect them to have any adverse equality impacts.

We will also carry out an equality impact assessment when preparing a report for the
Secretary of State.

Welsh language impact assessment

A2.12

The Welsh language has official status in Wales.' To give effect to this, certain public
bodies, including Ofcom, are required to comply with Welsh language standards in relation
to the use of Welsh, including the general principle that Welsh should not be treated less
favourably than English in Wales.*® Accordingly, we have considered the potential impact

152 Section 108(2)(b) of the Deregulation Act 2015.

153 These protected characteristics are: age; disability; gender reassignment; marriage and civil partnership;
pregnancy and maternity; race; religion or belief; sex and sexual orientation.

154 section 75 of the Northern Ireland Act 1998.

155 Section 1(1), Welsh Language (Wales) Measure 2011.

156 The Welsh language standards with which Ofcom is required to comply are available on our website.
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A2.13

A2.14

A2.15

of our review on (i) opportunities for persons to use the Welsh language; and (ii) treating
the Welsh language no less favourably than the English language.

We explained in Annex 2 to our consultation that we considered the proposed principles
and methods would not treat the Welsh language differently to the English language or
have any impact on opportunities for persons to use the Welsh language. We said we
expected that for Welsh language speakers, the new regime will benefit them by ensuring
they have access to PSB content catering to Welsh speaking audiences.

We did not receive any comments on our assessment. As set out in this statement, we
have decided to proceed with our principles and methods as proposed and therefore
confirm that we do not expect them to treat the Welsh language differently to the English
language or have any impact on opportunities for persons to use the Welsh language.

We will also carry out a Welsh language impact assessment when producing our report for
the Secretary of State.
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A3. Legal Framework

Legal framework

A3.1 This Annex sets out the statutory framework regarding the designation of television
selection services (TSS) under Part 3A of the Communications Act 2003 (the Act), which
was inserted into the Act by Part 2 of the Media Act 2024. This Annex is only a summary of
the relevant provisions, it is not a substitute for reference to the statute.

A3.2 Also relevant are Ofcom’s general duties in carrying out its functions, to further the
interests of citizens in relation to communications matters and consumers in relevant
markets, where appropriate, by promoting competition.*’ In doing so, Ofcom must have
regard to a number of matters including the desirability of promoting the fulfilment of the
purposes of public service television broadcasting in the UK, the desirability of encouraging
investment and innovation in relevant markets and the needs of persons with
disabilities.**®

A33 In performing its general duties, Ofcom must have regard to the principles under which
regulatory activities should be transparent, accountable, proportionate, consistent, and
targeted only at cases in which action is needed, and any other principles appearing to
Ofcom to represent the best regulatory practice.*®

A3.4 As explained further below, TSS that are designated by the Secretary of State (regulated
TSS or RTSS) will have to comply with various statutory obligations related to making
available and prominent the internet programme services (IPS)'*° of the UK public service
broadcasters (PSB) which are designated by Ofcom (designated IPS or DIPS). ¢

A3.5 Each PSB has an individual remit which they are required to fulfil.*? The BBC is required to
fulfil its mission to act in the public interest, serving all audiences through the provision of
impartial, high-quality and distinctive output and services which inform, educate and

157 Section 3(1) of the Act.
18 Section 3(4)(a), (d) and (i) of the Act.
159 Section 3(3) of the Act.
160 An IPS is a reference to (a) an on-demand programme service where the programmes viewed by a user of
the service are accessed by the user by means of the internet; (b) a non-UK on-demand programme service
where the programmes viewed by a user of the service are accessed by the user by means of the internet; or
(c) a service which satisfies the following requirements: (i) that the principal purpose of the service is the
provision of programmes; (ii) that the programmes viewed by a user of the service are accessed by the user by
means of the internet; and (iii) that the programmes it provides to a user of the service are contained in (1)
such on-demand programme service as is described in part (a) of this footnote or such non-UK on-demand
programme service as is described in part (b) of this footnote; and (2) another service which is, or two or more
other services each of which is, such an on-demand programme service, such a non-UK on-demand
programme service, or a service (other than those kinds of service) that consists of, or has as its principal
purpose the provision of, programmes (section 362AA(10) and (11) of the Act).
161 A DIPS is (a) an IPS provided by the BBC; (b) an IPS provided by a public service broadcaster other than the
BBC and designated by Ofcom; or (c) an IPS provided by a person associated with a PSB and designated by
Ofcom (section 362AA(1) of the Act).
162 For each PSB, the programmes with which they fulfil their individual remits should be capable of
being taken into account for the purposes of assessing the extent to which the UK TV remit is fulfilled
and should constitute an adequate contribution to the fulfilment of the UK TV remit (section 264(4) of the
Act).
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entertain.'®® The individual remit for Channel 3 services, C4C and Channel 5 is to make
available a range of high quality and diverse programmes.'®* The individual remit for S4C is

to make available a broad range of high quality and diverse programmes, with a substantial
proportion in Welsh.'®

Television selection services

A3.6

A3.7

The services that may be designated are referred to as TSS. The Act defines a TSS as “a
service or dissociable section of a service, provided by means of the internet and in
connection with Internet Television Equipment (ITE), which consists of:

a) the presentation of the IPS included in the service or the dissociable section of the
service; and

b) a facility that enables the user: (i) to make a selection between those IPS or

programmes provided by those IPS or both; and (ii) to access the IPS or programme
selected or both.*¢®

As set out in Regulation 2 of the Internet Television Equipment Regulations 2024, ITE
means smart TVs, set top boxes and streaming devices.*®’

Regulated television selection services

A3.8

A3.9

A3.10

The Secretary of State has the power to designate TSS to be regulated and therefore

subject to the statutory obligations set out in the Act. The Secretary of State may make
regulations which:

a) designate individual TSS (which we refer to as ‘individual designation’); or

b) set out a description of TSS to be designated (which we refer to as ‘designation by
description’). 8

The Secretary of State may not designate a TSS by individual designation unless they
consider that it is used by a significant number of members of the public in the UK.*®°

In regulations that designate by description, the Secretary of State may frame a description
of TSS by reference to:

a) aTSS being used by no fewer than such number of members of the public in the UK as
may be specified in the regulations;

b) the date on which a TSS is first made available to members of the public in the UK; and

163 paragraph 5 of the Royal Charter for the continuance of the British Broadcasting Corporation, December

2016.

164 Sections 265(2) and 265(3) of the Act. For C4C these programmes in particular must demonstrate
innovation, experimentation, and creativity; appeal to the tastes and interests of a culturally diverse
society include a significant amount of educational content; and have a distinctive character.

165 paragraph 3(2) of Part 2 of Schedule 12 to the Communications Act 2003.

166 Section 362AE(1) of the Act. The Secretary of State may lay regulations to amend the definition of
“television selection service” or “internet television equipment” (section 362AE(7)).

167 The Internet Television Equipment Regulations 2024 (2024/1056).

168 Section 362AF(1) of the Act.
169 Section 362AF(2) of the Act.
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c) the functions that a TSS is capable of carrying out or may be made capable of carrying
out.'”?

Ofcom’s report to the Secretary of State

A3.11 Before the Secretary of State can make designation regulations, the Secretary of State
must have received a report from Ofcom, containing Ofcom’s recommendations on the
exercise by the Secretary of State of their powers to make regulations to individually
designate or to designate by description.

A3.12 Ofcom may decide on its own initiative to provide the Secretary of State with a report, and
may make recommendations in relation to the exercise of either or both powers.'’*

Alternatively, the Secretary of State may request a report from Ofcom, in which case we

must provide one.”> When making such a request, the Secretary of State may provide

Ofcom with a description of TSS they propose to designate and seek advice on that

description.

A3.13  If recommending individual designation, Ofcom’s report must include our assessment of:

a) the number of members of the public in the UK using the TSS in question and whether
that number is significant;

b) the manner in which that TSS is used by such persons;

¢) whether that TSS is capable of functioning as an RTSS and the modifications, if any, that
are needed to make it so capable; and

d) such matters as Ofcom considers likely to affect the matters referred to above.'”?

A3.14  If recommending designation by description, Ofcom’s report must include our assessment
of:

a) which TSS are likely to fall within the description of TSS set out in the report; and

b) such matters as Ofcom consider relevant to that assessment.”*

A3.15 Ofcom’s role in preparing reports for the Secretary of State is limited to recommendations
on the Secretary of State’s power to designate TSS. There is no statutory power for Ofcom
itself to designate a TSS.'”°

A3.16  Any TSS that is designated by individual designation regulations will become an RTSS. Any
TSS that meets a description set out in designation by description regulations will become
an RTSS, and a provider of a TSS*’® must give notice to Ofcom if the TSS is, or becomes, a

170 Section 362AF(3) of the Act.
171 Section 362AG(1) of the Act.
172 Section 362AG(2) and (3) of the Act.
173 Section 362AG(4) of the Act.
174 Section 362AG(5) of the Act.
75> The position is different as regards the designation of IPS, where Ofcom has the power to designate IPS
itself (section 362AA(2) of the Act).
176 The only person who is to be treated as providing a TSS is the person who has general control over the way
the service presents to its users the IPS that are included in the service. This is the case regardless of whether
the TSS uses an algorithm to determine the prominence given to an ISP or any programmes provided by an ISP
included in the service (section 362AE(5) and (6) of the Act).
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TSS that falls within the description.?”” Likewise, any RTSS must give notice where it
considers that it ceases to be covered by the description specified in the regulations.'’®

Ofcom’s Statement of Principles and Methods

A3.17 Ofcom must prepare and publish a statement about the principles and methods we will
apply in preparing a report to the Secretary of State making recommendations about the
exercise of their powers to make designation regulations.”®

A3.18 We may revise or replace that statement and must publish the revised or replaced
statement.'®

Effect of designation

A3.19  Where IPS and TSS are designated, the providers of those DIPS and RTSS must comply with
the new regime. The provider of a DIPS will be the relevant PSB, or person associated with
that PSB.*®! The provider of an RTSS will be the person who has general control over the
manner in which the TSS presents to its users the IPS that are included in the service.®?

A3.20 Inorder for an IPS offered by a PSB other than the BBC to be designated, Ofcom must be
satisfied that it is appropriate to designate the service. Ofcom must also believe that the
service makes, or would if designated be capable of making, a significant contribution to
the fulfilment of the public service remit for the PSB channel; and that the public service
remit content included is readily discoverable and is promoted by the IPS.8

A3.21  Providers of DIPS will be subject to a “must-offer” obligation, and providers of RTSS will be
subject to a “must-carry” obligation:

A3.22  The “must-offer” obligation means that a DIPS provider must offer its DIPS to every RTSS
provider.’®* The DIPS provider must do its best to secure that, in relation to every RTSS,
agreements are entered into and kept in force that ensure the service is included in the
RTSS. '8

A3.23  The “must-carry” obligation means that an RTSS provider must, in respect of each DIPS,
enter into arrangements with the provider of the DIPS for the RTSS to include that DIPS and
keep such arrangements in force.'®® RTSS providers will also be required to ensure that the
DIPS and, where appropriate, content on the DIPS that contributes to the delivery of the

177 Section 362AH of the Act. A TSS is designated and subject to the statutory obligations of an RTSS as soon as
it meets a description in regulations, whether or not the relevant provider notifies Ofcom. Failure to notify
Ofcom would be a breach of the duty in section 362AH; failure to comply with the statutory obligations would
amount to a separate breach of the relevant duties.
178 On commencement of the new regime, Ofcom will publish and maintain an up-to-date list of RTSS
(including the RTSS providers). The lists will be published on a publicly accessible part of the Ofcom website
(section 362Al of the Act).
179 Section 362AG(9) of the Act.
180 Section 362AG(10) of the Act.
181 Section 362AA(2) of the Act.
182 Section 362AE(5) of the Act. Section 362AE(6) of the Act says that the fact a TSS relies to any extent on
algorithms to determine the prominence given to an IPS or any programme provided by the IPS does not
prevent a person from having general control.
183 Section 362AA(2) - (5) of the Act.
184 Section 362AJ(1) of the Act. Section 362AJ(1) to (3) does not apply to the BBC.
185 Section 362AJ(2) of the Act.
186 Section 362AK of the Act.
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PSB’s remit are given an appropriate degree of prominence on their services.'®” These
services must also be accessible to those with disabilities (particularly those affecting sight
or hearing).'® The Act requires Ofcom to issue a code of practice recommending actions
that RTSS providers should take when seeking to ensure that the presentation of IPS to its
users are compliant with those accessibility obligations.*®

A3.24  Providers of both DIPS and RTSS have a duty to act consistently with the “agreement
objectives” when negotiating the arrangements required to meet the requirements of their
“must carry” and “must offer” obligations.'®® The agreement objectives are that: (a) DIPS
are given an appropriate degree of prominence within an RTSS (which includes public
service remit content and any listed channel included in the DIPS);*** (b) the arrangements
between the providers do not adversely affect the ability of the provider of the PSB to fulfil
the public service remit for its channel; and (c) arrangements do not disproportionately
restrict how the provider of an RTSS may make innovations in the ways that users may
select and access IPS.**?>The Act requires Ofcom to prepare and publish guidance about
how providers of DIPS and providers of RTSS may act consistently with the agreement
objectives.'

A3.25 The Act gives Ofcom a dispute resolution function!** and enforcement powers.**®

Economic growth duty

A3.26  Section 108 of the Deregulation Act 2015 sets out Ofcom’s duty to have regard to the
desirability of promoting economic growth when exercising its regulatory functions. In
order to consider the promotion of economic growth, Ofcom will exercise its regulatory
functions in a way that ensures that:

a) regulatory action is taken only when it is needed; and
b) any action taken is proportionate.®

A3.27  The government’s statutory guidance on this duty recognises drivers of economic growth
to include innovation and competition.

Public sector equality duty

A3.28  Section 149 of the Equality Act 2010 (the 2010 Act) imposes a duty on Ofcom, when
carrying out its functions, to have due regard to the need to eliminate discrimination,
harassment, victimisation and other prohibited conduct related to the following protected
characteristics: age; disability; gender reassignment; marriage and civil partnership;
pregnancy and maternity; race; religion or belief; sex and sexual orientation. The 2010 Act
also requires Ofcom to have due regard to the need to advance equality of opportunity and

187 Section 362A0(1) and (3) of the Act.
188 Section 362A0(4) of the Act.
189 Section 362AP(1) of the Act.
190 Sections 362AJ(3) and 362AK(2) of the Act.
191 Section 362AM(2) of the Act.
192 Section 362AM(1) of the Act.
193 Ofcom’s guidance must also include how the BBC may act consistently with the agreement objectives in
carrying out any of its duties under the BBC Charter and Agreement that are comparable to the requirement
on other DIPS providers (in section 362AL(2) of the Act) under section 362AJ(3) of the Act.
194 sections 362AT to 362AY of the Act.
195 Sections 362AZ to 36275 of the Act.
196 Section 108(2)(b) of the Deregulation Act 2015.
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foster good relations between persons who share specified protected characteristics and
persons who do not. Section 75 of the Northern Ireland Act 1998 (the 1998 Act) also
imposes a duty on Ofcom, when carrying out its functions relating to Northern Ireland, to
have due regard to the need to promote equality of opportunity and have regard to the
desirability of promoting good relations across a range of categories outlined in the 1998
Act. Ofcom’s Revised Northern Ireland Equality Scheme explains how we comply with our
statutory duties under the 1998 Act.

Welsh language duty

A3.29 The Welsh Language (Wales) Measure 2011 established a legal framework to impose
duties on certain organisations to comply with standards in relation to the Welsh language.
The standards issued to Ofcom are listed in Ofcom’s compliance notice®’ effective from 25
January 2017.

A3.30 The Welsh Language Policy Making Standards require Ofcom to assess (a) opportunities for
persons to use the Welsh language, and (b) treating the Welsh language no less favourably
than the English language, when formulating a new policy or reviewing or revising an
existing policy.

197 https://www.ofcom.org.uk/siteassets/resources/documents/about-ofcom/how-ofcom-is-
run/nations/wales/hysbysiad-cydymffurfio44-y-swyddfa-gyfathrebiadau-en.pdf?v=370643
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