
6 October 2017 

 
OFCOM 
Riverside House 
2A Southwark Bridge Road 
London 
SE1 9HA 

Dear  

Anti-Competitive G.Fast Overbuild and targeted pricing by Openreach in response to ITTP roll-out 

It was good to meet with you and your team on 19th September. As you are aware. Vodafone continues to nurture 
ambitions to invest in Fibre to the Premises (ITTP), an objective that we assume Ofcom supports given its stated 
strategic goal of enabling three fibre networks in 40% of the UK. This would be a high value strategic investment 
for Vodafone with many risks, not least of which is the danger that our incumbent competitors may respond to news 
of Vodafone's entry into this product market with a destabilising strategy aimed at limiting the impact and success 
of new entry investments. The consequences of such a response being successful paint a sombre picture for UK 
consumers: investors run the risk of not having a genuine opportunity to generate a return on investment and their 
ventures fail, other potential investors will be immediately discouraged from investing in new networks and 
consumers are left with a limited choice of networks and providers. 

As you know, Vodafone has consistently asked Ofcom to address its concern that BT. and Openreach specifically, 
has the ability and incentive to target its G.Fast investment in an anti-competitive way in order to thwart emerging 
competition. This has been a recurring theme of our communications with Ofcom over the past 18 or so months. 
and was highlighted in key submissions from Vodafone including on Ofcom's Strategic Review of Digital 
Communications. To date Ofcom has declined to respond positively to Vodafone's concerns. These concerns are 
now very real to Vodafone as we are on the cusp on considering how we can invest to secure more innovation for 
UK consumers. 

Ofcom has an obligation to ensure that potential investors in fibre have a reasonable opportunity to make their 
investments work for them and their customers. This is clear from Ofcom's duty to promote competition in the 
communications sector. In fact, we believe that Ofcom has a positive duty to regulate now to achieve the dual 
objectives of encouraging investment and heading off a destabilising retaliatory response. We believe that a failure 
to act now will load disproportionate risk on would-be investors and the fibre ambition for the UK will be 
permanently grounded. 

The asks that we discussed at our meeting - transparency of planned G.Fast rollout and high level G.Fast pricing 
obligations - are by no means onerous to implement, nor do they create disproportionate burdens on Openreach. 
Conversely, the absence of these protections is likely to unduly discriminate against investors in fibre and may well 
tip the risk/reward balance of the investment. 

Our thinking. which we set out fully below, is this: 

1. BT has SMP in this market. and Ofcom has a duty to further consumer interests.
2. Retail price competition is to be expected, but should not be facilitated by unconstrained upstream incumbent

behaviour.
3. Our concerns are certainly not without merit- BT has form in responding to the threat posed by new entrants.
4. Our version of 'good' is extremely light touch: the asks of Ofcom are proportionate, not burdensome for BT. and

limited only to what we consider is necessary to achieve the stated objective of encouraging investment in new
fibre networks. The counterfactual - that is, a world where investment is too risky and consumers have limited
choice of providers - is stark.
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Third party fibre investment carries even greater risks. given that BT's behaviour in the market is a significant 

additional risk factor; we do not believe that our request for ex ante protection from anti-competitive behaviour is 

disproportionate or unwarranted. 

We do not consider that the imposition of the obligations suggested above is burdensome for BT and, if Ofcom gets 

it right, then in fact consumers will benefit from greater competition in the medium to longer term. We envisage 

that any obligations will be imposed for a limited period of time necessary for consumers in a particular region to 

have the benefit of competing broadband providers and networks at the point that they are making decisions on 

broadband contract renewals. In practice this means that regulation, on a region by region basis. could exist for a 

period of, say, three years. This would enable new entrants to entice customers away from existing contractual 

commitments and to build a customer base of sufficient scale in order to offset at least some of the investment 

costs. 

When we met. we briefly discussed the level of retail competition in York with BT Consumer competing aggressive 

to retain market share in the face of Sky and Talk Talk's fibre proposition. Ofcom cannot have failed to notice that 

there is no "York 2". The York commercial model and investment has not been repeated elsewhere. This may be 

due to the commercial construct of that deal. unmet stakeholder expectations or something else. What is clear is 

that the UK cannot afford many more failed attempts at fibre deployment without understanding why they are not 

more successful. 

Why is regulation necessary? I think we have already given you a sense above of what hangs in the balance for 

investors and consumers if regulation does not support an already risky fibre business case. As mentioned when 

we met. ex-post competition law is clearly inadequate to constrain anti-competitive behaviour and doesn't present 

a timely solution for anyone. The evidential burden. the complexity of the case and time taken to address the matter 

all result in a very weak enforcement threat and remedies. that can by definition only be applied after the event has 

occurred. This is of no value to a damaged party which has decided on balance not to invest nor one which has 

withdrawn its investment. Could self-regulation be a credible alternative? We think not. certainly not when dealing 

with SMP markets. 

Vodafone looks forward to understanding at your earliest convenience, what Ofcom is able to do to support fibre 

investment in the UK 

Yours sincerely 
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