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Simplifying non-geographic numbers — Part C

Part C - Section 11

Introduction to Part C

Introduction

11.1 In this section we set out the background to the 080 and 116 ranges, including how
the market is currently structured. We then outline the structure of the remaining
sections of this Part C.

Definitions

11.2 Inthis and the following sections we use two key terms; ‘Freephone’ and ‘free-to-
caller’. The definition of Freephone in the Numbering Plan is:

“a number that is reached free of charge to the customer except where a charge is
notified to the End-User at the start of the call.”

11.3 The definition of ‘free-to-caller’ in the Numbering Plan is:

“a number that is accessed at no charge to the customer and, in the case of a Public
Pay Telephone, without having to use coins and cards”.

11.4 The number ranges which fall within the scope of this Part C are 080 (including the
0800 and 0808 ranges?®) and 116 numbers. In the current Numbering Plan, 080 is
defined as a Freephone range. 116 numbers, however, are considered on a case-by-
case basis and designated as either Freephone or free-to-caller, depending on the
nature of the service provided (see paragraph 11.17 below).

11.5 The 0500 range is also a Freephone range but is closed to new allocations.
However, we do not discuss 0500 numbers further here as we have separately
consulted on options for that range recently (see Section 2 in Part A for a summary of
our planned next steps in relation to the 0500 range).®

The 080 range

History of regulation and Ofcom’s policy preference

11.6 Inthe April 2012 consultation, we provided a detailed account of the history of the
080 number range, noting that the 080 range had been in existence for several
decades.* In summary, we noted that, in a 1996 determination, Oftel did not
preclude mobile operators from levying retail charges for calls to 080 numbers —

! The National Telephone Numbering Plan, p.4, available at
http://stakeholders.ofcom.org.uk/binaries/telecoms/numbering/numplan201210.pdf.

* This includes the 0800 (plus 6 digit) range which is currently closed to new allocations. This range is
listed in Part C of the Numbering Plan and is designated as “Special Services — No charge to caller
(except where charges shall be notified to callers at the start of the call)”. We consider this to be
effectively the same as the definition of Freephone set out above.

® The 0500 consultation, published on 23 October 2012, is available at
http://stakeholders.ofcom.org.uk/consultations/0500-number-range/. Some stakeholders, however,
commented on options for the 0500 range in response to the April 2012 consultation. We have
responded to these comments in Annex 29.

* April 2012 consultation, Part C, pp.2-4, paragraphs 14.7-14.18.
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subject to them giving callers a recorded warning message (known as a pre-call
announcement or ‘PCA’). This requirement for a PCA for 080 calls was introduced
into the Numbering Scheme in February 2001 and, in 2003, Oftel published the first
Numbering Plan, which introduced the definition of Freephone (as set out above) for
the 080 range. Following a major policy review in 2006, Ofcom left the 080
Freephone range unchanged after finding that it was a well-recognised and trusted
number range, and the “strong existing brand” of Freephone services on the 080
range should be protected.®

11.7 We also highlighted in the April 2012 consultation that Ofcom (and Oftel before it)
had always had a policy preference that these numbers should be free, or as close to
free as possible.® This was articulated in Oftel's 1996 determination and reiterated
several times afterwards. The legitimacy of this policy preference has also been
recognised by the CAT.” We also noted that the need for a ‘Freephone’ range was
reinforced by references to such a service in the Universal Service Directive.®

Usage

11.8 080 numbers are used for a variety of services, and are provided by both private and
public organisations. Typical services can include non-profit and charity helplines,
some government and social services, customer sales enquiry lines and customer
support lines for commercial services.®

11.9 The 080 range is the largest non-geographic range by active numbers, as well as the
most popular range in terms of volumes of calls.® Calls to 080 are overwhelmingly
originated from a fixed line; mobile OCPs only accounted for 5% of total originated
080 traffic in 2009.™

Wholesale arrangements

11.10 We noted in the April 2012 consultation that, unlike with other non-geographic
ranges, SPs pay for Freephone (and free-to-caller) services, ultimately funding the
origination payment which OCPs receive from TCPs.*? According to the 2010 Flow of
Funds study, SPs paid an estimated total of £120m in 2009 to receive 080 calls, of
which13£61m was paid to OCPs (with the remainder going to the TCPs hosting the
SPs).

11.11 We also noted that the wholesale level has been in a state of uncertainty because the
historic approach to determining termination rates had begun to break down, with BT

® Telephone Numbering: Safeguarding the future of numbers, July 2006
http://www.ofcom.org.uk/consult/condocs/numberingreview/statement/statement.pdf, paragraphs 1.34
and 1.6.

® April 2012 consultation, Part C, pp.4-5, paragraphs 14.19-14.20.

" 08x CAT Judgment, p. 22, paragraphs 63 and 64.

® Recital 36, Universal Service Directive. See also recital 46 of the amending Directive 2009/136/EC.
® We noted in the April 2012 consultation that some of the most popular services on the range were
Government helplines, calling cards, conferences call services, reverse charge services, utilities and
breakdown services. See Part C, p.6, paragraph 14.30 of the April 2012 consultation.

10 According to the 2010 Flow of Funds study, 080 calls generated 11.2 billion minutes (36% of all
NGC call minutes) in 2009. 2010 Flow of Funds study, Figure 5.7, p.30. We discuss more recent
trends in all NGC call volumes since the 2010 Flow of Funds study in Part A, Section 3.

Y This represents 529 million minutes (out of the total 11.2bn). 2010 Flow of Funds study, p.36 and
Figure 5.15, p.37.

2 This origination payment can be thought of as a negative termination rate.

132010 Flow of Funds study, Figure 5.23, p.45.
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and other TCPs seeking to vary the termination rates that they charge for 080
numbers to link them to the retail price charged by the OCP (referred to as ‘ladder
pricing’ or ‘tiered termination rates’). This has led to a number of disputes. In Ofcom’s
dispute determinations of 5 February 2010 and 10 August 2010, we found that BT's
laddered termination rates for calls to 080 (and 0845/0870) were not fair and
reasonable because there was a significant risk that they would have adverse effects
for consumers.™ Those determinations were initially overturned by the CAT, but
subsequently reinstated by the Court of Appeal.’® BT has recently been granted
permission to appeal the Court of Appeal’s judgment to the Supreme Court. Since
the 080 Dispute Determination, further disputes have been referred to us in relation
to the operation of the wholesale level for calls to 080 (and other non-geographic)
numbers. These disputes are summarised in Section 14. We therefore remain of the
view that the wholesale level is in a state of flux. We explain this in more detail in
Section 3, as part of the description of our analytical framework.

Retail prices

11.12 As explained in the April 2012 consultation, calls to 080 numbers fall into two
categories:

11.12.1 those where no PCA is made and the caller is not charged regardless of
what type of phone the call is made from (i.e. both fixed line and mobile
phones), which are a small sub-set of the total set of 080 numbers; or

11.12.2 those that are free from some phones (usually fixed line) but are
chargeable from others (usually mobile) and a PCA is provided to notify
callers at the start of a call that a charge will be made. The PCA offered by
mobile companies does not, however, normally give a statement of the
specific charge that will be levied.

11.13 Fixed line providers do not therefore normally charge for calls to the 080 range.
However, most mobile providers charge for calls to 080 numbers.'” Data from the
2010 Flow of Funds study suggests that callers paid a total of £86 million to make
080 calls in 2009 (including VAT) and the average retail price for a chargeable call
was 14.1ppm (excluding VAT).*®

11.14 Section 2 in Part A of this document sets out some examples of current retail prices
for 080 calls. However, we noted in the April 2012 consultation that mobile OCPs’
retail prices had varied as a result of the 08x CAT Judgment, because the directions
given by the CAT created a specific incentive for the mobile OCPs to reduce their

* The 080 Dispute Determination -
http://stakeholders.ofcom.org.uk/binaries/consultations/draft_deter bt tmobile vodafone/nonconf.pdf
and the 0845/0870 Dispute Determination -
http://stakeholders.ofcom.org.uk/binaries/enforcement/competition-bulletins/closed-cases/all-closed-
cases/761146/Final_Determination.pdf

> The CAT 08x Judgment: British Telecommunications Plc and Everything Everywhere Limited v
Ofcom [2011] CAT 24. http://www.catribunal.org.uk/files/1151 1168-1169 Judgment 010811.pdf

'® The Court of Appeal 08x Judgment: Telefonica O2 UK Ltd and others v BT [2012] EWCA Civ 1002.
http://www.catribunal.org.uk/files/1151 1168-69 Judgment of the Court of Appeal 250712.pdf

" There are some exceptions, for example the MVNO Giff Gaff does not charge for any 080 calls.

'8 Data from the Flow of Funds study indicates that mobile OCPs earned £75m (excluding VAT at
15%) from 080 calls in 2009. This is slightly different from the £77m figure given in 2010 Flow of
Funds study, Figure 5.23 on page 45. This is because the underlying data (erroneously in our view)
implies one fixed OCP charged for 080 calls.
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11.15

prices.’® We said that, as a result of that, the retail prices charged by mobile OCPs
for calls to 080 numbers at the time were not a good guide to what future prices might
be without further regulatory intervention. We continue to consider that this is the
case, given that the potential outcome of a further appeal (the 08X CAT Judgment is
still subject to appeal — see paragraph 11.11 above) and the impact of subsequent
disputes. See Part A, Section 3 where we explain our reasoning for this in more
detail. Therefore given that retail 080 prices are still in a state of flux we consider it
is appropriate to rely on previous price information (from the 2010 Flow of Funds
study), combined with updated volume data, for much of our assessment of the 080
range. Nevertheless, we also consider that (in line with our view in the April 2012
consultation) our analysis is not especially sensitive to whether we use the current
retail prices or previous retail prices (where we do consider there is a sensitivity we
have highlighted it as part of our assessment).?

There are only a few services where some mobile OCPs do not levy a charge for
calls to 080 (where the SPs have negotiated, directly or indirectly, to have those
charges zero-rated).?* For example:

o the Department for Work and Pensions (‘DWP’). The DWP has negotiated with
some mobile OCPs directly in order to ensure that calls to its 080 helplines are
zero rated;* and

e charities and not-for-profit organisations that are members of The Helplines
Association’s (‘THA") special Freephone tariff scheme. THA has negotiated with
most mobile OCPs to set up this scheme and it operates as a central body for
charities and non-for-profit services to obtain an 0808 number that is not charged
from a mobile (see Annex 20 of the April 2012 consultation for further discussion
of this scheme and other examples of 080 numbers which some mobile OCPs
have agreed to zero-rate).

116 numbers

11.16

These numbers are designated for services of social value in accordance with the
European Commission’s decision in 2007 to reserve the 116 range for this use (the
‘116 EC Decision’).?® The EC’s aim was to introduce “same number — same service”

19 see paragraphs 14.42 to 14.45 of Part C of the April 2012 consultation.

2 In the April 2012 consultation, the main area where we noted there was a sensitivity to the level of
retail 080 prices was in relation to the assessment of the MMP option in terms of improving access to
socially important services (because the MMP we were proposing was only slightly lower than the 7p
charge being levied by some mobile OCPs for 080 calls at the time, therefore there was unlikely to be
any significant reduction in mobile prices for 080 calls under MMP and therefore the incremental
benefits of that option were lower when assessing it using current retail prices. See paragraph 16.244
footnote 200 in Part C of the April 2012 consultation.

L Whilst the major mobile OCPs are involved with these schemes for zero-rating 080 calls, there are
some smaller mobile OCPs which continue to charge for all 080 calls. For example, Lycamobile and
Lebara charge for all 080 calls. Responses to our section 135 information request dated 21 October
2011 from Lebara (11 November 2011) and Lycamobile (15 November 2011).
“http://www.dwp.gov.uk/previous-administration-news/press-releases/2010/january-2010/dwp007-

150110.shtml

* Decision 2007/116/EC on reserving the national numbering range beginning with ‘116’ for
harmonised numbers for harmonised services of social value: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2007:049:0030:0033:EN:PDF. The EC has

subsequently amended this decision to introduce additional reserved numbers starting 116 (Decisions
2007/698/EC and 2009/884/EC).
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for certain “services of social value” across Europe.?* The EC requires 116 numbers
to be Freephone.? The EC’s working documents show that 116 numbers were
originally intended to be free-to-caller,?® but the requirements of the final Decision
were changed to ‘Freephone’ in recognition of the different arrangements that apply
in different countries, such as the UK. However, the EC nevertheless stated that
these numbers should ‘ideally’ be free-to-caller.”’

11.17 These numbers were introduced in UK humbering through Ofcom’s February 2009
statement on the charging and allocation arrangements for 116 numbers (the ‘2009
116 Statement’).”® In that statement we decided that 116 numbers in the UK should
be either “Freephone” or “free to caller”. Our assessment of which charging
designation should apply takes into account a number of different factors, such as the
level of social value or need met by the service for example. The charging
arrangements for each 116 number form part of their service designation and
therefore they can not be changed by the SP operating on that number.

11.18 At present, four of the five numbers that have to date been reserved by the EC in the
116 range have been designated as free-to-caller in the UK. These are:

e 116 000: Hotline for missing children (allocated to Missing Peaople);
e 116 111: Child helpline (allocated to Childline);
e 116 123: Emotional support helpline (allocated to The Samaritans); and

e 116 117: Non-emergency medical on-call service (this number has not yet been
allocated to a SP and is therefore not yet operational in the UK).

11.19 However, we have designated one 116 number as Freephone — 116 006 for a
‘Helplines for victims of crime’ service.?® This number has not yet been allocated to a
SP, and is therefore not yet operational in the UK.

11.20 Currently, awareness of the 116 range is very low and call volumes are extremely
small. A 2011 EC research report found that awareness of the range in the UK was
only 5% (compared to 13% across the EU).*

11.21 Like 080 numbers, SPs pay to receive calls to their 116 numbers. OCPs are not
obliged to carry calls at their own expense and they receive an origination payment

*The background to the 116 number range was set out in more detail in the April 2012
Consultation’s Annex 27.

% Article 2 and Recital 3, 116 EC Decision

% See EC Communications Committee, Draft Commission Decision on reserving the number range
beginning with 116 for harmonised numbers for harmonised European services (COCOM 05-33), 30
September 2005: https://circabc.europa.eu/sd/d/3e929f19-a94a-40de-b3a7-
09bacfd5ccae/COCOM05-33%20116.pdf

" See EC Communications Committee, Commission Decision on reserving the number range
beginning with "116" for harmonised numbers for harmonised services of social value to European
citizens (COCOM 06-30), 22 January 2007, Annex 1, page 2:
https://circabc.europa.eu/sd/d/2480503b-a12d-4e74-bc50-a32c980af3d8/COCOMO6-
30%20ANNEX%201%20116%20concept.pdf

8 Harmonised European Numbers For Services Of Social Value: Allocation and charging
arrangements for 116 numbers in the UK, February 2009
http://stakeholders.ofcom.org.uk/binaries/consultations/116/statement/11 6statement.pdf

% http://stakeholders.ofcom.org.uk/telecoms/numbering/quidance-tele-no/116-euro-numbers

%0 Special Eurobarometer 367, Harmonised numbers for services of social value, October 2011,
http://ec.europa.eu/public_opinion/archives/ebs/ebs 367 en.pdf, p.32.
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which we understand to be at a similar level to the fixed origination payment for 080
numbers.®* We discuss the level of origination payments for calls to 116 numbers in
more detail in Section 12.

April 2012 consultation

11.22 Inthe April 2012 consultation, we consulted on and assessed two options for the 080
and 116 ranges:

11.22.1 Free-to-caller: set a maximum price of zero that applies for both fixed and
mobile calls; or

11.22.2 Maximum Mobile Price (‘MMP’): set a maximum price of zero for all fixed
calls, and a maximum price above zero for mobile calls.

11.23 We provisionally concluded that we should make the 080 and 116 ranges free-to-
caller. We also provisionally concluded that we should intervene at the wholesale
level in order to support a free-to-caller approach.

Structure of Part C

11.24 The next four sections focus on the decisions we are minded to take in relation to the
080 and 116 ranges and are structured as follows:

e Section 12 presents our assumptions about the likely ranges of origination
charges that would apply if the 080 and 116 ranges were made free-to-caller. We
use these assumptions in order to assess the impact of a free-to-caller option;

e Section 13 summarises our updated impact assessment of the free-to-caller and
Maximum Mobile Price (‘MMP’) options, and sets out our provisional decision to
make the 080 and 116 ranges free-to-caller;

e Section 14 discusses the wholesale regulation we are minded to impose on TCPs
in order to support a free-to-caller approach for calls to 080 and 116 numbers;

e Section 15 sets out our view on issues relevant to the implementation of making
the 080 and 116 ranges free-to-caller.

11.25 These sections therefore summarise the decisions we are minded to take (subject to
the issues on which we are consulting), but reference should also be made to
Annexes 26 to 31. These Annexes set out in more detail how we assessed the issues
relevant to the 080 and 116 ranges in the April 2012 consultation, stakeholder
comments in relation to our assessment and our response to those comments. The
Annexes cover the following issues in greater detail:

¢ the costs of originating calls - Annex 26;
e assessment of origination payments for a free-to-caller range — Annex 27,

e the Tariff Package Effect (TPE’) — Annex 28;

* For example in its Carrier Price List (‘CPL’) BT sets out origination payments of 0.6ppm (daytime),
0.3 (evening) and 0.2 (weekend). See section B3.54,
https://www.btwholesale.com/pages/static/Library/Pricing_and_Contractual_Information/carrier_price
list/cpl_sectionb3ancillaryservice.htm
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¢ analysis of options for the 080 and 116 ranges — Annex 29;

¢ wholesale regulation — Annex 30; and
e implementation of making the 080 and 116 ranges free-to-caller — Annex 31.

11.26 In Part A of this document, we also set out in more detail the comments received
from stakeholders, and our response, in relation to the costs and (quantitative
assessment of) the benefits of implementing the free-to-caller and MMP options. This
forms part of our overall impact assessment for the 080 and 116 ranges. This is in
Annex 10 and Annex 11.

11.27 We are also today publishing draft guidance as to how we would approach any future

dispute as to whether origination charges for calls to 080 and 116 numbers are fair
and reasonable. This is explained in more detail in Section 14.
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Part C - Section 12

Framework for assessing 080 and 116
free-to-caller origination charges

Introduction

12.1 This section discusses the level of origination charges that we assume when
assessing the impact of making the 080 and 116 number ranges free-to-caller. Our
analysis focuses on the impact of different origination charges and does not consider
the other effects derived from making these numbers free to caller, which are
covered in Section 13.

12.2 We note that we are not proposing to directly regulate the level of origination
charges, although we are proposing to implement an access condition which would
require these charges to be fair and reasonable (see Section 14 for more details).
Instead, the objective of this Section is to arrive at an appropriate assumption as to
the likely level of origination payments in order to assess the impact of making the
080 and 116 ranges free to caller.

12.3 Following the publication of our final decision, we expect that TCPs and OCPs will
start commercial negotiations to agree on the level of payments for originating calls to
an 080 free to caller range.** We are today consulting on guidance as to how we
would approach any future dispute about fair and reasonable origination payments,
and we would expect TCPs and OCPs to draw on the final form of this guidance in
their negotiations. As further discussed in Annex 30, we believe this guidance will
allow some degree of flexibility for stakeholders, while at the same time addressing
stakeholders’ concerns by restricting the scope for unreasonable terms to be
imposed on any party.

12.4  Our framework for assessing origination charges for the purposes of our impact
assessment and our dispute resolution guidance are both based on the same three
principles, which we describe below. We consulted on the application of these
principles to derive a range of origination charges for our impact assessment in the
April 2012 consultation. In response to stakeholder comments, to which we have
responded in more detail in Annex 27, we have updated our analysis and present the
results below.

12.5 Since the April 2012 consultation, we have considered it appropriate to differentiate
between two distinct ranges of origination payments:

e Base case scenario range: a range of origination charges that we have derived
by applying the framework described in Principle 1 and Principle 2 below to the
evidence currently available to us. This is also reflected in the consultation on our
dispute resolution guidance.

e Impact Assessment Range (the ‘IAR’): a wider range (encompassing the Base
case scenario range) that we use for reasons of robustness when assessing the
cost and benefits of making 080/116 free to caller.

%2 Given that all 116 numbers in use are already free-to-caller, we would not necessarily expect that
the adoption of a final decision to make the 116 range free-to-caller would lead to changes in
origination payments, as further discussed below.
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12.6 The Base case scenario range reflects our assessment of what a fair and reasonable
charge is likely to be, using the evidence currently available to us. It is therefore also
reflected in the consultation on our dispute resolution guidance.* We consider it
likely that market participants will draw on our guidance, and the Base case scenario
range of origination charges, when conducting their negotiations. As a result, we
consider it likely that origination payments will ultimately fall within our Base case
scenario range and place most weight on origination payments within this range
when conducting our impact assessment. We have however considered it
appropriate to also use a wider range for the purposes of our impact assessment (the
IAR) in recognition of the fact that some of our underlying assumptions are
necessarily uncertain, as they relate to future events, and therefore a wider range
assists the robustness of our decision-making. We place less weight on origination
payments that are outside of our Base case scenario range but within our wider IAR
as we consider they are less likely, but nonetheless take them into account in our
impact assessment.

12.7 This section is structured as follows. We first describe the principles underpinning the
framework that we use to reach an assumption about the level of fixed and mobile
origination charges for free to caller 080 and 116 ranges. Using the evidence
currently available to us, we then derive two ranges for these origination payments by
applying this framework: the Base case scenario range and the Impact Assessment
Range, described above.** We use both ranges to estimate the impact of our
proposals on SPs and CPs in Annex 28, as well as to assess the policy options for
intervention in relation to the 080 and 116 ranges in Section 13. We similarly use
both ranges to estimate the costs of making the 080 range free-to-caller in Annex 10.

Analytical context

12.8 Apart from calls originated by BT, we currently do not directly regulate the origination
payment (or termination rate) for calls to 080 and 116 numbers. Rather the level of
origination payments/termination rates has been established by commercial
negotiation.

12.9 TCPs pay on average 0.5ppm to OCPs for originating calls to 080 and 116 numbers,
with no distinction between fixed and mobile OCPs.*® In the case of fixed OCPs, this
payment broadly covers the network and retail costs of originating a call to 080 and
116 numbers.* In the case of mobile OCPs, the payment is insufficient to cover the

% Although we note in the draft guidance that we cannot fetter our discretion and, in dealing with any
future dispute, we would take into account the facts of the case and the evidence adduced by the
arties.

* We use the term “Impact Assessment Range” rather than “assumption” for a number of reasons.
First, it emphasises that the purpose of identifying this range is to inform our assessment of the
various options for intervention in relation to the 080 and 116 ranges. Second, the use of distinct
terminology highlights the particularly detailed analysis of origination payments which underlies the
range we have selected (and on which we invited stakeholder comments in the April 2012
consultation).

% As discussed in the April 2012 consultation (see, for example, paragraph 14.46), we consider that
origination charges are in a state of flux as a result of the 08x CAT Judgment on tiered termination
charges and the subsequent appeal of that decision. For this reason, current average charges may
differ from this level, but we consider it more appropriate to rely on the prices which prevailed prior to
the introduction of tiered termination charges for much of our assessment. See Section 3, at
g)earagraphs 3.44 to 3.45 for further explanation.

In fact, 0.5ppm is the average price charged by BT for originating calls to 080 numbers, as
determined by the NTS Retail Uplift charge control. This has been the average price charged by other
fixed CPs for these calls.

165



Simplifying non-geographic numbers — Part C

costs of originating the call from a mobile network, and mobile OCPs have generally
charged callers for making these calls.

12.10 A decision to make the 080 and 116 ranges free to caller, would mean that OCPs
(particularly mobile OCPs) will no longer be able to charge consumers for these calls,
and instead, will only receive a payment from TCPs for originating consumer calls to
these numbers. This invites the question of what the level of origination payments will
be for these calls. Crucially, the impact on consumers of making a number range free
to caller depends in part on the level of origination payments.*’

12.11 The objective of this section is therefore to make an assumption as to the likely range
of origination payments for the purposes of assessing the impact of making the 080
and 116 ranges free to caller.

Fixed origination payments

12.12 Our analysis in the April 2012 consultation was primarily focused on assessing the
IAR for mobile origination payments, while we assumed that fixed origination
payments would remain the same as at present (i.e. approximately 0.5ppm). We
explained that this was appropriate because the origination charge received by BT
was regulated under the NTS Call Origination Condition and this had effectively
constrained the level of origination payments received by other fixed CPs.*

12.13 On 5 February 2013, we published our Narrowband Market Review (‘NMR’)
consultation, which proposes to remove the NTS Call Origination Condition from the
date on which we implement the new regime for NGCs (which is likely to be around
late-2014).° In addition, we are also consulting in the NMR on a new charge control
model for BT's call origination and this may significantly affect the way we estimate
(and the level of) BT'’s origination costs. As a result, we no longer believe that the
assumption we made in the April 2012 consultation (that fixed origination charges
would remain constant at 0.5ppm) is appropriate. Instead, we apply the same
principles to derive an assumption about fixed origination payments as we do for
mobile origination payments. The analysis of fixed and mobile origination charges
below is consistent with and reflects our latest thinking as presented in the NMR.

12.14 We have used relatively wide origination payment ranges partly to reflect the
uncertainty surrounding our final decision in the NMR. In particular, the NMR is
currently consulting on a range of values for the LRIC+ of BT's wholesale call
origination and pure LRIC of BT’s call termination that we rely on to derive our
assumptions for the fixed and mobile origination payments. Our IAR encapsulates the
full range of these values and we therefore consider it to be robust to the likely
outcome of the NMR consultation.*

%" To take an extreme example (for illustrative purposes), if the origination payment were extremely
high then a large number of SPs would be likely to migrate away from the free to caller number range.
This, in turn, is likely to have a negative impact on consumers.

¥ See paragraphs A23.11 to A23.14 of the April 2012 consultation.

% http://stakeholders.ofcom.org.uk/consultations/nmr-13/

“In particular, we rely on the NMR’s network charge control (‘NCC’) model for wholesale call
origination to derive our assumption regarding the fixed origination payment range. For this, we use
the Low and High scenarios for the LRIC+ of wholesale call origination in 2014/15 in Figure 9.6 of the
NMR consultation document. Similarly, we use the NCC’s model estimate of the pure LRIC of
termination to derive the value of the pure LRIC network costs of call origination, which we then use to
derive the value of the LRIC differential (as explained in Annex 26). For this we use the Low and High
scenarios in 2014/15 described in Figure 9.6 in the NMR consultation document.
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12.15 In light of the change to our approach in deriving the appropriate fixed origination
payment for the purposes of assessing the Impact Assessment Range for origination
charges, we consider that we should provide stakeholders the opportunity to
comment:

Q12.1: Do you agree that we should rely on our estimates of the cost of BT’s call
origination in the Narrowband Market Review to derive the fixed origination payments
for the Impact Assessment Range for origination charges? If not, please explain why.

Framework for assessing the Impact Assessment Range for
origination charges

12.16 Inthe April 2012 consultation we explained that, in determining the IAR for mobile
origination payments, we had adopted the three cumulative principles that we had
previously used in the 080 Dispute Determination.** We noted that these three
principles had been supported by the CAT.*® For the reasons discussed above, we
now consider that our analytical framework should apply to both fixed and mobile
origination payments. We have therefore modified the wording of the three principles
slightly (removing any reference to mobile payments) to reflect this, as follows:

o Principle 1: OCPs should not be denied the opportunity to recover their efficient
costs of originating calls to a free to caller number range.

e Principle 2: the origination payment should, taking into consideration our
statutory duties:

o provide benefits to consumers, taking into account indirect and tariff package
effects;* and

0 avoid a material distortion of competition either among OCPs or among TCPs.
e Principle 3: the origination payment should be practical to implement.**
12.17 These are the Principles that we used to derive the IAR that we consulted on in our
April 2012 consultation. We note that our guidance on how we would approach a

dispute about fair and reasonable origination payments, which we are consulting on
today, is similarly based on these Principles. As noted above, we expect OCPs and

*1 080 Dispute Determination, paragraphs 1.17-1.21.

*208x CAT Judgment, paragraph 439.

*3 Indirect effects refer to the factors that influence the attractiveness to an SP of offering a service via
a number on the free to caller range. Changes in the number, quality and variety of services provided
by SPs on the free to caller range affect the welfare of consumers. As explained in paragraph 2.33 of
the 0845/0870 Dispute Determination, there are two types of consumer in the NTS value chain: the
caller and the call recipient (the SP). We made a similar point at paragraph 2.28 of the 080 Dispute
Determination.

* We note that we have slightly modified the wording of these Principles in the latest 08x disputes to
reflect the particular characteristics of those disputes (Cases CW/1055/08/10 and CW/1088/03/12)).
We do not consider it necessary to use the same modified wording for the purposes of this impact
assessment, as some of the issues driving our assessment of a free-to-caller approach are distinct
from those applying to those 08x disputes. We also note that we consulted on the application of these
Principles in their original form in our April 2012 consultation and consider that it is preferable not to
depart from aspects of our framework on which we have already invited stakeholder comment, unless
there is good reason to do so. Instead, we describe how we intend to apply these Principles when
assessing the impact of making the 080 and 116 ranges free to caller when discussing each Principle
in turn below.
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TCPs to draw on this guidance in their negotiations over the level of origination
payments.

12.18 In light of the specific characteristics of this impact assessment, and following several
comments from stakeholders in response to our April 2012 consultation (that we
discuss in more detail below), we have considered it appropriate that our analytical
framework for deriving the Base case range and IAR follows these three principles by
answering the following questions:

e Range of efficient costs relevant to recovery through origination charges:
what type of costs should and should not be recovered through origination
charges? (Principle 1);

e The appropriate level within the range of costs determined under Principle
1: within the range of costs determined under Principle 1, what is the level of
fixed origination charge and mobile origination charge that maximises benefits to
consumers and avoids material distortions to competition (Principle 2);

e Practical to implement: are the origination payments implied by our IAR
practicable to implement? (Principle 3)

12.19 In order to help the explanation of our approach in answering each of these
questions, we first set out the relationship between our analytical framework and
Ofcom’s six principles of pricing and cost recovery below. We then explain in more
detail our approach in each of the three Principles and, finally, we apply our
framework to the evidence currently available to us.

Relationship between our analytical framework and the six
principles of pricing and cost recovery

12.20 We have used the six principles of pricing and cost recovery in previous decisions,*
these are:

e cost causation: costs should be recovered from those whose actions cause the
costs to be incurred;

e cost minimisation: the mechanism for cost recovery should ensure that there are
strong incentives to minimise costs;

o effective competition: the mechanism for cost recovery should not undermine or
weaken the pressures for effective competition;

e reciprocity: where services are provided reciprocally, charges should also be
reciprocal;

e distribution of benefits: costs should be recovered from the beneficiaries
especially where there are externalities; and

e practicability: the mechanism for cost recovery needs to be practicable and
relatively easy to implement.

** See, for example, the 080 Dispute Determination, at paragraphs 4.55 — 4.59
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12.21 The six principles of pricing and cost recovery cover the same substantive issues as
the analytical framework of Principles 1 to 3 set out above, as follows:

e Principle 1 relates to the principles of cost causation and distribution of benefits,
focusing primarily on the benefits derived by SPs from different types of
origination costs, and cost minimisation;

o Principle 2 relates to the principles of effective competition and distribution of
benefits more widely between callers and SPs; and

¢ Principle 3 relates to the principle of practicability.

12.22 The one principle that is not listed above is reciprocity. We consider that reciprocity is
not relevant in this context as origination is not necessarily a reciprocal service.

12.23 We note that our interpretation of the relationship between our analytical framework
and the six principles of pricing and cost recovery described above is specific to our
assessment of the IAR for origination payments for calls to 080/116 numbers, and
may differ from our approach in previous decisions.*°

Principle 1: recovery of efficient costs of origination

The range of efficient costs relevant to recovery through origination charges

12.24 In the April 2012 consultation our assessment of Principle 1 concluded that
origination payments should allow OCPs to recover their incremental costs of
originating 080 and 116 calls. We considered that there were several different cost
metrics that allowed for this. We said that, in order to evaluate these metrics, we
needed to consider what contribution SPs should make to OCPs’ fixed and common
costs. However, we looked at this under our evaluation of Principle 2.4’

12.25 We received several responses to our April 2012 consultation which suggested that
some stakeholders had misunderstood how we had derived the IAR. Magrathea
argued that in deriving the IAR we should not take into account the tariff package
effect and, instead, our range should be based only on cost-based origination
payments. Verizon considered that origination payments that were materially above
cost-based charges would act against consumers’ interests. It considered that the
IAR should not be based on SPs’ willingness to pay and should be determined by fair
and reasonable origination payments. In addition, Vodafone argued that we had used
the LRIC+ with no A&R measure as the floor of cost recovery. EE and Three
considered that our IAR was broadly derived from the LRIC+ with no acquisition and
retention (A&R) costs (the lower end) and LRIC+ with 50% A&R (upper end).

12.26 In light of these comments, to which we respond in more detail in Annex 27, to
enhance the clarity of our framework we have modified our approach to Principle 1 to

*® The relationship between our analytical framework and the six principles of pricing and cost
recovery responds to our current specific aims and objectives. For example, as discussed above, one
of the issues that we need to address in order to reach an assumption about an appropriate IAR for
origination payments is whether SPs should contribute to acquisition and retention (‘A&R’) costs,
whereas this consideration was not relevant in previous decisions relating to non-geographic
numbers, such as the 080 Dispute Determination. For this reason, our interpretation of Principle 1
(and the relationship between this Principle and the six principles of pricing and cost recovery) in the
present document may differ from that in previous decisions.

*" See paragraphs A23.30 to A23.35 of the April 2012 consultation.
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12.27

12.28

establish the range of efficient costs relevant for recovery through origination charges
(i.e. the upper limit of a cost-based charge as well as the lower limit on which we
focused the Principle 1 analysis in the April 2012 consultation). This characterisation
allows us to separate the discussion about the types of efficient costs that should and
should not be considered for recovery from origination charges (which was previously
under Principle 2, and is now under Principle 1) from the discussion about the level of
contribution to fixed and common costs (i.e. the level of origination charge) that
maximizes benefits to consumers (in Principle 2).

Restricting the discussion of which types of costs should and should not be
recovered from origination charges to Principle 1 allows us to set out more clearly the
extent to which the origination payments that we consider under our Base case
scenario range and wider IAR are cost-based (as argued by some stakeholders). It
also helps in identifying more clearly the range of efficient costs that are relevant to
recovery through origination charges for calls to 080/116 numbers.

We apply the principles of cost causation, cost minimisation and distribution of
benefits to the evidence currently available to us, in particular, our cost modelling
(described in more detail in Annex 26) to derive a range of efficient cost-based
charges under Principle 1. We explain how we derive this range below.

The minimum level of efficient costs relevant to recovery through origination
charges

12.29

We consider that the minimum level of costs that should be recovered through
origination charges should be determined by the minimum level of cost recovery that
ensures that OCPs have an incentive to supply origination. This is the pure LRIC of
origination. This is because any origination charge above the marginal cost
(approximated by the pure LRIC) will make a contribution to the recovery of fixed and
common costs and therefore is likely to ensure that OCPs have an incentive to
provide origination. In Annex 26 we explain which costs we consider are incremental
to the provision of origination to a free to caller number range.

Acquisition and retention costs should not be recovered through origination
charges

12.30

12.31

12.32

We consider that the upper bound of efficient costs relevant to recovery by OCPs
through origination charges for calls to 080 numbers is the LRIC+ cost of origination,
including a contribution to both network and non-network common costs.*®

In terms of network costs, we believe that SPs are likely to benefit from this
expenditure, since it allows callers to contact them using mobile phones. We
therefore consider that origination charges should include an appropriate contribution
from SPs to the OCPs’ fixed and common network costs.

In relation to non-network costs, we do not consider the LRIC+ measure of costs
should include a contribution to all types of these costs. As discussed in the April
2012 consultation, we believe that a contribution to customer care costs would be
consistent with the principle of distribution of benefits (i.e. that costs should be
recovered from the beneficiaries), as these include expenditure on activities such as
call centres from which SPs are likely to benefit.** However, we do not consider that

8 As discussed above, this conclusion is relevant for the specific aims and objectives of our
assessment of making the 080 number range free-to-caller.
9 See paragraph A22.49 of the April 2012 consultation.
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SPs should be required to contribute to the recovery of OCPs’ A&R costs through
higher origination charges, as SPs are unlikely to benefit from these costs.

As discussed in the April 2012 consultation, A&R costs relate to the following
categories:

o Marketing and advertising: these costs include all the expenses associated with
attracting customers through marketing and advertising. Examples of these costs
are advertising campaigns and brand sponsorship.

e Handset costs: handset costs are incurred by mobile OCPs when they supply
customers with a handset to make and receive calls. It is usual within the UK
mobile sector that the initial cost of a handset for post pay customers is
subsidised wholly or in part by the mobile OCP.

e Discounts and incentives: discounts and incentives are offered by mobile
OCPs in order to attract or retain customers on or to their network. These
generally take the form of reduced retail prices.

e Sales: a significant proportion of these costs relate to the large mobile OCPs’
branch network of shops and particularly the personnel, distribution and
depreciation costs associated with operating this network of shops. The other
significant element within this category is contract commissions paid to third-party
retailers for selling mobile OCPs’ products. There are also a small amount of
costs relating to telesales and Internet sales.*

We similarly consider that recovery of A&R costs is unlikely to be consistent with the
principles of cost causation and cost minimisation. In terms of cost causation, we
consider that the activities described above are primarily targeted at callers (rather
than SPs). Under these circumstances, we do not consider that SPs should make a
contribution to these costs because they do not cause these activities to take place.
In relation to cost minimisation, we consider that allowing OCPs to recover A&R costs
from SPs is unlikely to provide them with the right incentives to minimise costs. This
is because OCPs do not directly compete for SPs. Therefore, if SPs contribute to
A&R costs, OCPs may have an incentive to increase their A&R expenditure to
inefficient levels, as this would allow them to subsidise the services they offer to the
customers they compete for (i.e. callers) through the origination payments they
charge to SPs.

Stakeholders have expressed opposing views as to whether A&R costs should be
recovered through origination payments, as further discussed in Annex 27. On the
one hand, SPs and fixed CPs have expressed opposition to the recovery of these
costs through origination payments, as SPs do not benefit from this expenditure. On
the other hand, MNOs have disagreed with the view that SPs do not benefit from
A&R costs. MNOs have argued that A&R expenditure (e.g. handset subsidies) help
to ensure that mobile ownership is widespread, resulting in an expansion of the total
number of subscribers in the market and hence in the number of calls that the SP
might receive.

* We noted in the April 2012 consultation that this characterisation came from the CC’s 2009 MCT
Determination, paragraph 8.5, available at http://www.competition-
commission.org.uk/assets/competitioncommission/docs/pdf/non-

inquiry/appeals/communications act/mobile phones determination.pdf
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12.36

12.37

12.38

12.39

12.40

We consider that these arguments can be characterised as a network externality. A
network externality arises in this context when some customers (‘marginal
customers’) in the absence of A&R costs would choose not to get a mobile
subscription because their private benefits would not cover the cost to them of
becoming a subscriber, although total welfare would be enhanced if they did because
of the benefits that their joining the network would give to others (for example, SPs in
the form of additional mobile callers available to call them). We consider below
whether the existence of this network externality provides an adequate justification
for SPs contributing to the costs of acquiring these marginal customers, as SPs might
benefit from their subscription.

As discussed in the April 2012 consultation, we consider that there are parallels
between this discussion and the uplift that was previously applied to mobile
termination rates (‘MTRS’) to reflect the positive externality created by growing the
overall number of mobile subscribers (the ‘network externality surcharge’ or ‘NES’).
The objective of the NES was to increase termination revenues to support activities
by mobile networks that increased the total number of mobile subscribers.>*

The Competition Commission (‘CC’) recognized that the NES would have an impact
on the incentives of MNOs to bring additional subscribers to mobile networks,
however, it considered that the distortions associated with the NES were likely to
outweigh its benefits due to the high proportion of ‘leakage’ and the inefficiencies
associated with it. We consider that similar factors apply in relation to origination
charges for a free to caller number. In particular:

e when revenues generated by higher origination payments charged to SPs are not
used to subsidize marginal subscribers, a certain proportion is likely to be
retained by the OCP as profit to the extent that the waterbed effect is not
complete, and the remainder will be dissipated in competition for non-marginal
subscribers;*? and

¢ higher origination payments from SPs may produce unnecessary and inefficient
upgrading and switching of handsets and of customers between one network and
another.”

We consider that even if origination charges for a free to caller number do not
contribute to the recovery of A&R costs, OCPs will still have commercial incentives to
target marginal customers because origination charges would include some
contribution to administration costs and other fixed costs (which do not necessarily
increase linearly with an increase in subscriber numbers). OCPs would therefore
have an incentive to attract additional subscribers because this would increase
revenues proportionally more than administration and/or fixed costs are increased,
making a positive contribution to OCPs’ profits. Similar arguments were used by the
CC in the 2009 MCT Determination.>*

Furthermore, at current levels of mobile penetration, the majority of A&R costs relate
to costs associated with subscribers switching between CPs, which are unlikely to
benefit SPs, rather than expanding the total number of subscribers (as noted in the
CC 's 2009 MCT Determination55). Moreover, due to the existence of substitution

° See paragraph A23.98 of the April 2012 consultation.

2 See paragraphs 4.119 and 4.122 of the CC’s 2009 MCT Determination.
°3 See paragraph 4.121 and 4.122 of the CC’s 2009 MCT Determination.
>* See paragraph 4.58 and 4.74 of the CC’s 2009 MCT Determination.

°° See paragraph 8.69 of the CC'’s 2009 MCT Determination.
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between fixed and mobile devices by callers, a simple confirmation that A&R costs
lead to an increase in the number of mobile subscribers would not be sufficient for us
to consider that these costs truly benefit SPs. Instead, we would want to be satisfied
that such marginal customers would not have made the call to the SP from a fixed
line if they did not have access to a mobile device.

In addition, a significant proportion of the handset subsidies provided by mobile
OCPs currently relate to smartphones. We do not consider that SPs should be
required to contribute to subsidizing these type of handsets at all because in many
cases, due to the internet access these handsets offer, they may cannibalise demand
for the services being provided by SPs on 080. That is, not only may SPs fail to
benefit from such costs being incurred, they may be adversely affected by them.

In light of the above, we consider that LRIC+ (with no allowance for A&R costs)
should be the upper bound of the range of efficient costs relevant for recovery from
origination charges in Principle 1.

Principle 2: benefit consumers and avoid material distortions of
competition

Overview of the analytical steps in Principle 2

12.43

As discussed above, our analysis under Principle 2 relates to the principles of
effective competition and distribution of benefits. In this respect, in the April 2012
consultation we looked at how different levels of origination charges would impact
consumers and competition, and we noted that trading off the impact on service
availability against the impact on wider retail prices was at the heart of our
assessment of Principle 2.%° As discussed above, we received several responses to
our April 2012 consultation which suggested that stakeholders had misinterpreted our
framework for assessing an appropriate IAR for origination charges. In light of this,
we have decided to separate our framework into three distinct steps for clarity, as
follows:

e Step 1: Trade off for consumers between the reduction in service
availability/quality and tariff package effect. We have discussed above that a
charge between pure LRIC and LRIC+ (with no A&R costs) satisfies Principle 1.
We need to determine how different levels of origination charges within this range
are likely to affect consumers. Increasing the level of origination charges has two
opposing effects on consumer welfare. This trade off arises because higher
payments from SPs (who ultimately pay the origination charge through their host
TCP) are likely: (i) to limit service availability/quality on free-to-caller ranges as a
result of SPs exiting those number ranges (e.g. by migrating to other number
ranges on which callers have to pay for calls); but (ii) to reduce the prices which
OCPs charge consumers for other retail services through the tariff package effect
(‘TPE’). We need to determine the level of SPs’ origination payments that would,
in our view, best take account of this trade off.

e Step 2: Assess the relative level of the fixed and mobile origination
charges. Once we have determined under Step 1 an appropriate level of SPs’
origination payments, we need to look at the level of fixed and mobile origination
charges that would be likely to result in an average SP payment of this amount
given the relative volume of fixed and mobile calls. For this, we first need to take

*® See paragraph A23.39 to A23.82 of the April 2012 consultation.
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a view on how our proposals to make the 080 and 116 ranges free to caller will
affect fixed to mobile substitution (as this will affect how different fixed and mobile
origination charges translate into the average payments made by SPs). Second,
we need to look at the implications that different price-cost differentials between
fixed and mobile OCPs will have on competition and the price signals to SPs.

12.44 We explain in more detail each step in turn below.

Step 1: Trade off between the reduction in service availability/quality and the
tariff package effect

12.45 We need to take into account how increases in the payments made by SPs are likely
to affect consumers, starting from the lower bound of pure LRIC.>" Higher origination
charges are likely to have both positive and negative effects on consumers. We look
into these in turn below.

Positive effects on consumers

12.46 Interms of the positive effects, we consider that these include:
e reduction in the prices for other services and/or access; and
e positive network externality effect.

12.47 We discuss each of these below.

Reduction in prices for other services and/or access

12.48 In relation to the first effect, higher origination payments are generally likely to
increase OCPs’ profits from calls to the free to caller number range.*® Those higher
profits are likely to support lower retail prices for other services and/or access via the
tariff package effect. The more complete that the tariff package effect is then the
greater proportion of any origination payments that are passed onto consumers.

12.49 We have updated our analysis of the tariff package effect in Annex 28. As discussed
in the April 2012 consultation, our view is that the tariff package effect is significant
but is unlikely to be complete (100%). In other words, if mobile OCPs receive an
extra £1m (say) from higher origination payments then the retail price of other
telecoms services is likely to fall by less than £1m.® In the April 2012 consultation we
assessed whether higher origination payments, and the tariff package effect derived
from it, could be targeted to particular types of consumers or services. However, we
did not draw clear conclusions about which particular telecoms prices were likely to
be affected by changes in origination payments or which customer groups were
particularly likely to benefit from those price changes.®

" We note that our analysis is independent of the choice of starting point. The same conclusion would
be reached if we started from the upper bound of efficient cost-based charges determined under
Principle 1 and assessed the effect on consumers of a reduction in charges.

*®n principle, once a certain level of origination payments is reached (namely the level set by an
OCP that was able to act as an unconstrained monopolist at the wholesale level) then further
increases would actually reduce OCPs’ profits. This is because the reduction in revenues due to
migration of SPs away from the number range would outweigh the extra profits from calls to those
SPs that remain on the number range.

% See paragraphs A23.71 to A23.72 of the April 2012 consultation.

% See paragraphs A23.73 to A23.79 of the April 2012 consultation.
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Positive network externality effect

12.50 Higher origination charges can be directed to the provision of subsidies to marginal
consumers (through the TPE), which may expand the number of subscribers and
result in a positive network externality that increases total consumer welfare. This is
the effect that we have discussed under Principle 1 when considering whether A&R
costs should be recovered through origination payments. As discussed above, we do
not consider that higher origination charges are an appropriate means of expanding
the number of (marginal) subscribers. For this reason we do not consider this effect
further.

Negqative effects on consumers

12.51 Interms of the negative effects, we consider that these include:

e reduction in the availability and/or quality of services on the free to caller number
range; and

e increase in the price paid by SPs.
12.52 We discuss each of these below.

Reduction in the availability and/or quality of services on the free to caller number
range

12.53 Higher origination payments are likely to be ultimately passed on to SPs by TCPs
through higher charges for hosting.®* Higher origination payments are likely to
discourage SPs from delivering services via the free to caller number range and may
prompt some SPs on the number range to migrate to other ranges or reduce the
quality of the services provided over the free to caller range. A reduction in the
number of SPs offering their services on the free to caller number range (or the
quality of the services offered) is likely to reduce the attractiveness of the number
range for consumers. As set out in the April 2012 consultation, we conducted a
survey of SPs using the 080 number range (‘the 2011 SP Survey’) to assess,
amongst other issues, the extent of migration away from 080 resulting from different
levels of increases in hosting charges. We discuss this in more detail below when
applying our framework using the evidence currently available to us.

12.54 In addition to the issues explained above, which we discussed in the April 2012
consultation, we have since then added two additional factors that we consider
should be taken into account when assessing the appropriate IAR for fixed and
mobile origination charges to a free to caller number. In particular, there are two
additional factors that imply that higher origination payments may result in negative
effects for consumers and, consequently, affect the appropriate trade-off for
consumers, namely:

o Asymmetric risk of the level of payments: as noted above, we consider
negotiations over origination payments are likely to be informed by our dispute
resolution guidance and by the Base case scenario range, which we have
derived from applying the three Principles to the evidence currently available to

®> We believe this is a reasonable assumption given that in the December 2010 consultation
(paragraphs 5.12 to 5.17) we concluded that the hosting market currently appeared to be operating
well and, therefore, we would expect that a high share of any increase in TCPs’ costs would be
passed on to SPs in the form of higher hosting charges.
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us. As a result, the estimates set out in our IAR (in particular, the Base case
scenario range) are likely to influence actual origination payments, giving rise to
two potential risks, namely, the origination payments resulting from commercial
negotiations could be (i) too low or (ii) too high. In the case of too low (high)
origination payments, these are likely to result in lower (higher) levels of migration
away from 080, and a lower (higher) tariff package effect on other
telecommunications prices. We therefore need to consider whether consumers
may be more adversely affected by one of these outcomes (compared to the
other) in light of the current evidence on (i) the tariff package effect on other
telecommunications prices and (ii) the extent of migration away from 080. For
example, if we found that there is an asymmetric risk (e.g. that consumers may
be worse off from too high fixed and mobile origination payments than too low)
this could mean that we should take this into account when assessing the
appropriate IAR. In the next section we explain in more detail how we have
accounted for the potential for this asymmetric risk in light of the current evidence
available to us.

o Caller externality: SPs base their decision to stay on (or move to) a free to caller
number by weighing their private benefit against the costs of their decision. The
SPs may not have an incentive to take into account, at least not to the full extent,
the benefits to callers of being able to make free calls to 080/116 numbers (paid
for by the SP). In other words, there may be a positive externality for callers
resulting from the SP’s decision to stay on (or move to) a free to caller number
range. In the next section we explain in more detail how the potential existence of
a positive caller externality may affect our assessment of the appropriate IAR for
fixed and mobile origination payments.

12.55 Here we note that there are key differences between the caller externality and the

network externality which mean we consider the former may be relevant to our
assessment of the IAR but that the latter is not. In particular, we consider there is
significant potential for leakage of any revenues intended to address the network
externality given there are very few genuinely marginal mobile subscribers. In
contrast, we consider that a significant proportion of SPs may withdraw their line as a
result of higher origination charges, and therefore that there is less potential for
inefficiency in setting a lower origination charge with the caller externality in mind. In
addition, we consider there are clearer external benefits to callers from a marginal SP
remaining on the 080 range than there are to SPs from an increase in the number of
mobile subscribers (because of the potential for fixed-mobile substitution).

Increase in the price paid by SPs

12.56 As discussed above, we would expect the payments made by SPs to OCPs (through

their TCPS) to increase as a result of higher origination charges. This would
negatively affect SPs, who fall within the definition of consumers in the Act.®> We do
not consider we should put much weight on this factor because the increase in the
price paid by SPs would simply be a consequence of shifting the payment of
origination costs from callers to SPs (rather than representing an increase in the net
cost to consumers) and we tend to favour callers over SPs where their interests are
in conflict. To the extent that SPs’ reaction to higher origination charges adversely
affects callers through reduced service availability or quality, we take this into
account through the previous consideration.

%2 See sections 405(1) and (5) of the Act.
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Focus on the trade off between the reduction in service availability/quality and the

tariff package effect

12.57

12.58

12.59

In the April 2012 consultation we noted that trading off the impact on service
availability against the impact on wider retail prices was at the heart of our
assessment of Principle 2.% Although we also investigated the impact of different
origination payments on the price signals for SPs and competition, our decision on
the IAR was primarily based on the trade off between lower prices for other telecoms
services and/or access (first positive effect above) and reduced service availability on
080 and 116 (first negative effect described above).®*

We continue to believe that our assessment in Step 1 should be based on these two
factors (plus the two further considerations - caller externality and asymmetric risk of
the level of origination payments - which may affect the appropriate trade-off between
them) because we do not consider that we should account for the potential positive
network externality effect or the negative effect of increased prices paid by SPs from
higher origination charges, for the reasons discussed above.

Therefore, our analysis in Step 1 determines the appropriate level of average SP
origination payments by trading off the impact of higher origination charges on
service availability/quality against the potential for lower prices for other telecoms
services and/or access.

Step 2: Relative prices between fixed and mobile origination charges

12.60

12.61

In Step 1 we take a view on the average SP payment that strikes the right balance for
consumers between service availability and the TPE. There are however many
combinations of potential fixed and mobile origination charges (within the range of
costs established under Principle 1) that would yield this average SP payment. We
therefore need to take a view on the appropriate ranges of fixed and mobile
origination payments having regard to:

o the impact of making the 080 and 116 ranges free to caller on fixed to mobile
substitution, given that this will determine the average payments made by SPs for
calls to their numbers; and

e the implications that different price-cost differentials between fixed and mobile
OCPs will have on competition and the price signals given to SPs.

We explain in more detail each of these issues in turn below.

Fixed to mobile substitution

12.62 Only 5% of all calls to 080 numbers were originated from mobile in 2009.%° As we

discussed in the April 2012 consultation, the relatively low share of calls originated
from mobile (compared to other non-geographic numbers) was mainly due to the
difference between the prices of calls to 080 from a fixed line (free) and from mobile
(14ppm on average in 2009). This showed that consumers adapt their calling

% See paragraphs A23.47 to A23.82 of the April 2012 consultation.
% See, for example, the discussion in paragraphs A23.80 to A23.82 of the April 2012 consultation.
% See 2010 Flow of Funds study, p. 6.
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patterns to non-geographic numbers from fixed and mobile lines based on their
relative pricing. ®

12.63 A decision to make the 080 and 116 ranges free-to-caller is therefore likely to change
the share of calls to these numbers that are originated from mobiles. This will in turn
affect the relative impact of the level of fixed and mobile origination charges on SPs’
average payments and, hence, on the risk that higher SPs’ outpayments may lead to
additional migration away from 080/116, as considered under Step 1.

12.64 For example, assume that under Step 1 we conclude that an average SP outpayment
of 1ppm strikes the appropriate balance between service availability/quality and the
TPE. If we assumed that the level of fixed origination payments remained unchanged
at 0.5ppm, this would mean that an appropriate mobile origination charge would be:

e 1.50ppm if 50% of call minutes came from mobiles®’; but
e 2.17pm if 30% of call minutes came from mobiles.®

12.65 This means that, in order to derive an appropriate range for the fixed and mobile
origination charges from the average SP outpayments obtained in Step 1, we need to
form a view on what proportion of call minutes to a free to caller number range are

likely to be accounted for by fixed and mobile CPs.

The impact of price differentials on competition and price signals

12.66 As we discussed in the April 2012 consultation, differences in fixed and mobile
origination charges may have an impact on:

¢ the price signals given to SPs; and

e competition between fixed and mobile OCPs.®°
12.67 We look at each of these issues in turn below.
The price signals for SPs

12.68 In the current regime origination payments are broadly the same (i.e. 0.5ppm)
independently of whether the call to a 080/116 number is originated from a mobile or
a fixed OCP." Against this backdrop, a decision to make the 080 and 116 ranges
free to caller could potentially lead to a situation where the fixed and mobile
origination payments differ. In the April 2012 consultation we considered it was
appropriate to distinguish between the following two effects of a decision to zero-rate
mobile calls:

o adiversion effect (i.e. calls which would otherwise be made from a landline are
made from mobiles); and

% See 2010 Flow of Funds study, p. 6.

®7 It can be seen that if we assume fixed origination payments of 0.5ppm and the share of calls
originated from mobile is 50%, then the value for the mobile origination payments that gives an
average SP outpayment of 1ppm is 1.5ppm. In other words, 0.5ppm x 50% + 1.5ppm x 50% = 1ppm.
% |n other words, 0.5ppm x (1-30%) + 2.17ppm x 30% = 1ppm.

% See our analysis in paragraphs A23.83 to A23.141 of the April 2012 consultation.

0 As explained above, we refer to the rates prevailing before the introduction of tiered termination
rates for our assessment.
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e an expansion in total demand (i.e. the SP receives truly additional calls from
mobiles as a result of calls being free).

An SP would be willing to accept calls from mobiles (rather than block them) if the
benefits from the expansion in demand outweigh the additional costs (due to higher
mobile origination payments) of calls that would otherwise have been made from a
landline.

We argued that if the difference between origination payments for fixed and mobile
calls is greater than the difference in the incremental costs of fixed and mobile
origination, then the price signal for SPs would not be efficient because SPs would
have an incentive to block too many mobile calls.”

We now recognise, as discussed in Section 14, that the access condition will
effectively prevent TCPs from blocking calls from mobile, as they will be required to
purchase call origination from mobile OCPs upon reasonable request. We consider
however that, in order to mitigate their costs of more expensive mobile-originated
calls, SPs may resort to alternative measures (e.g. shortening the duration of the call
when originated from a mobile) or request their host TCPs to apply alternative
measures (e.g. playing recorded announcements that re-direct callers to non free to
caller numbers). Such cost mitigation measures by SPs may reduce the risk of SPs
exiting the free-to-caller number ranges by enabling them to manage their costs,
which benefits consumers, but they may also adversely affect the consumer
experience of calling from a mobile phone.

In order to avoid these inefficient price signals to SPs, differences between fixed and
mobile origination charges should reflect differences in their LRIC costs.’* Once the
level of the fixed origination charge is determined, the mobile origination charge that
reflects differences in the incremental costs between fixed and mobile is given by the
LRIC differential. As explained in Annex 26, we can calculate the extent to which any
given level of fixed origination charge contributes to a fixed OCP’s fixed and common
costs. This will be the amount by which the charge exceeds the pure LRIC of fixed
call origination. By adding the same pence per minute amount to the pure LRIC of
mobile call origination, we can derive a mobile origination charge which gives the
mobile OCP the same pence per minute contribution to its fixed and common costs
as the fixed OCP has received. We call this the LRIC differential charge. A mobile
origination charge at the LRIC differential level reflects the difference between fixed
and mobile incremental costs, and therefore creates incentives for SPs to only
engage in cost mitigation measures regarding mobile calls when it is efficient to do
so.

The impact on competition between fixed and mobile OCPs

12.73

12.74

In the April 2012 consultation we noted that fixed and mobile OCPs competed in
relation to (i) the retail origination of 080 calls and (ii) wider bundles of telephony
services.

In terms of competition in retail origination, we argued that there could not be price
competition between fixed and mobile OCPs in the supply of origination to a free to
caller number, as the price for callers was zero. We noted however that SPs could

" See paragraphs A23.112 to A23.116 of the April 2012 consultation.

2 We recognise that efficient pricing may involve additional considerations, such as differences in the
elasticity of demand and/or the range of services over which common costs are recovered, but focus
here on the efficiency of price signals to SPs because of their direct impact on service availability.
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12.75

12.76

influence which device callers used (e.g. if they blocked calls from mobile) and,
therefore, we argued that mobile CPs could be disadvantaged by too high mobile
origination payments. This suggested that mobile origination payments at the LRIC
differential level would create incentives to block mobile calls only if it is efficient to do
so. However, we said that there was only a small proportion of SPs (20%) that said
they would block calls from mobile if the origination payment was higher than what
they were willing to bear. We therefore concluded that the level of mobile origination
had a limited impact on competition in the supply of origination to a free to caller 080
number.”

As discussed above, we now recognize that the access condition on TCPs will
effectively prevent them from blocking calls from mobile OCPs, as they will be
required to purchase call origination from mobile OCPs upon reasonable request.
However, in the next section we look at new evidence from TCPs and SPs on
alternative measures (other than call blocking) that SPs and TCPs may be able to
use to mitigate the higher costs of calls from mobile, and which may impact on
competition between fixed and mobile CPs in retail origination.

In addition, we considered in the April 2012 consultation whether a distortion in
competition could arise if mobile OCPs obtain a greater contribution from TCPs/SPs
to the recovery of their common costs than fixed OCPs receive. This may enable
them to undercut fixed OCPs when competing against them for subscribers or calls in
wider telephony bundles (i.e. to numbers other than to 080). In this case, we argued
that while fixed and mobile CPs provided services in separate markets this did not
preclude some material degree of competitive interaction between the two.”* We
considered that a LRIC+ figure with full allowance for A&R costs was too high and did
not represent an origination payment at which fixed and mobile OCPs are on an
equal competitive footing. For example, it allowed mobile OCPs to subsidise
handsets in a way that fixed OCPs did not engage in.” Instead, we argued that
mobile origination payments at the LRIC differential would not distort competition
between fixed and mobile OCPs as charges would reflect differences in fixed and
mobile OCPs’ incremental costs of call origination.76 However, we considered that
mobile origination payments above the LRIC differential level might avoid a material
distortion in competition between fixed and mobile OCPs because revenues from
origination payments were small (an origination payment above the LRIC differential
could result in £11-£14m ‘excess’ revenues) when compared to overall mobile retalil
revenues (£15.1bn in 2010). We therefore concluded that an origination payment in
the region of 2.5-3.0ppm was unlikely to materially distort competition.”” We update
our assessment of competition in wider telephony bundles using the latest available
evidence below.

Principle 3: practicality

12.77 The analysis under Principle 3 relates to the principle of practicability, namely, that

our approach needs to be practicable and relatively easy to implement. The
assessment of Principle 3 in the April 2012 consultation was mainly driven by the
comments we had received in response to the previous December 2010 consultation.
In the April 2012 consultation, we noted that we had received representations on the
following practical issues:

% See paragraphs A23.121 to A23.123 of the April 2012 consultation.
" See paragraph A23.128 of the April 2012 consultation.

> See paragraphs A23.129 to A23.132 of the April 2012 consultation.
® See paragraphs A23.133 to A23.135 of the April 2012 consultation.
" See paragraphs A23.136 to A23.141 of the April 2012 consultation.
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¢ the existence of more than two origination payments; and
o distinction between fixed and mobile origination payments.

In relation to the first issue, we discuss the possibility of there being more than two
origination payments (i.e. one for each of fixed and mobile CPs) in Annex 30, and in
Annex 10 when assessing the costs of a free to caller approach. We no longer
assume in our impact assessment that there will necessarily be a single origination
charge for each of fixed and mobile calls. Whilst this is potentially relevant to certain
aspects of our impact assessment (e.g. costs of implementation), we no longer
consider it necessary to assess the existence of more than two origination payments
under Principle 3 for the purposes of deriving our IARs. This is because the purpose
of the IAR is to reach an assumption about the likely level of origination payments in
order to assess the impact of a free-to-caller approach. We consider that the issue of
practicality is relevant to deriving our IARs only insofar as it affects the upper and
lower bounds of our IARs. The ranges specified by our IARs are consistent with
either a single origination payment for each of fixed and mobile CPs or with multiple
origination charges, as long as the charges in each case are within the bounds of the
relevant IAR. In particular, we note that we have adopted a range to reflect
uncertainty over our assumptions rather than to allow for multiple charges. As a
result, we do not consider that we need to reach a view on whether multiple
origination charges are practical for the purposes of deriving our IAR.

In terms of the distinction between fixed and mobile origination payments,
stakeholders have suggested that it may be difficult for TCPs to identify the type of
OCP - fixed or mobile - that has originated a particular call (for the purposes of
deciding which origination payment is appropriate, mobile or fixed), particularly when
the call has been routed through a transit provider. We therefore need to assess
whether CPs are likely to be capable of distinguishing the identity of the originator of
the call for the purpose of deciding which origination payment is applicable. In
contrast to the issue of multiple origination charges, we consider that it is necessary
to address this issue under Principle 3 for the purposes of deriving our IARS. This is
because our IARs imply two non-overlapping ranges for fixed and mobile origination
payments and are therefore not consistent with a single origination charge for both
fixed and mobile. As a result, we need to assess whether a separate origination
charge for fixed and mobile calls is practical when deriving our IARs. We consider
this, in light of the evidence currently available to us, in the next section.

Application of the framework to 080 numbers using the evidence
currently available

12.80 In this sub-section we apply the framework described above to the 080 number range

using the evidence currently available to us in order to derive the Base case scenario
and IAR for fixed and mobile origination payments to these numbers.

Principle 1: recovery of efficient costs of origination

12.81 In Annex 26 we describe the changes we have made to our cost modelling since the

April 2012 consultation. The assessment of the range of efficient costs relevant to
recovery through origination charges described below is based on our analysis in that
Annex.
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The range of efficient costs relevant to recovery through fixed origination charges

12.82

12.83

12.84

12.85

12.86

12.87

In the previous section we explained that origination payments should allow OCPs to
recover the marginal costs of origination, as this would avoid any incentive for OCPs
to block outgoing calls to 080 numbers. Conversely, we argued that OCPs should not
recover A&R costs through origination payments, for the reasons discussed in
paragraphs 12.30 to 12.42 above. Using these principles and our modelling of fixed
origination costs in Annex 26, we can derive the range of efficient costs relevant to
recovery through fixed origination payments under Principle 1.

As described in Annex 26, we estimate the costs using two components:

o Network costs: these are based on the modelling of BT's network costs that we
are currently consulting on in the Narrowband Market Review (‘NMR’).

¢ Non-network costs: these are based on the modelling of the NTS Retail Uplift.
We note that this charge control will expire in September 2013 and we have
proposed in the NMR to maintain the price ceiling at the September 2013 level
plus RPI until a free-to-caller approach on the 080/116 ranges is implemented.”
Our non-network cost estimates are consistent with this as they express the costs
in September 2013 in 2014/15 prices.

We estimate the pure LRIC of fixed call origination at between 0.0-0.1ppm (both
figures rounded to one decimal place). This is the result of the sum of our estimate of
the pure LRIC network costs of call termination in 2014/15 of 0.002-0.076ppm in
2014/15 prices)’ and our estimate of the non-network incremental costs of
originating a call to a free to caller number from the NTS Retail Uplift (i.e. O-
0.02ppm), as further discussed in Annex 26.

We estimate the network costs of originating a call on BT'’s network on a LRIC+ basis
in 2014/15 at 0.23-0.48ppm in 2014/15 prices and the non-network costs from the
NTS Retail Uplift on a LRIC+ basis with no A&R costs at 0.02-0.08ppm (depending
on the share of ‘other CARS’ costs included), as further discussed in Annex 26). This
results in a total LRIC+ with no A&R costs between 0.3-0.6ppm (both figures rounded
to one decimal place).

In light of our cost modelling in Annex 26, we estimate that the range of costs derived
under Principle 1 for fixed origination charges to a free to caller number is between
0.0-0.6ppm.%°

In light of the change to our approach in deriving the appropriate non-network costs
for fixed origination payments for the purposes of assessing the Impact Assessment
Range for origination charges, we consider that we should provide stakeholders the
opportunity to comment:

Q12.2: Do you agree that the upper bound of non-network costs that are relevant to
recovery through origination charges to 080 numbers should be LRIC+ excluding
A&R, billing and bad debt costs? If not, please explain why.

® See paragraphs 5.289 to 5.291 of the NMR consultation.

" As we anticipate our decision on free-to-caller will be implemented in 2014/15, we are using
2014/15 cost figures for our assessment.

8 Both figures have been rounded to one decimal place. The lower bound represents the lower bound
of the pure LRIC estimate and the upper bound reflects the upper bound of the LRIC+ with no A&R
costs, as described above.
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The range of efficient costs relevant to recovery through mobile origination charges

12.88 In Annex 26 we present our updated modelling of mobile origination costs, which
takes into account the various comments received from stakeholders.

12.89 As in the case of fixed origination, our cost modelling estimates have two
components (as further discussed in Annex 26):

o Network costs: are based on the 2011 MCT Cost Model (updated to reflect the
CAT MCT Judgment) and include additional common costs reallocated from
mobile termination to origination.

¢ Non-network costs: these are based on the CC 2009 MCT Determination.

12.90 We estimate the pure LRIC of mobile call origination at between 0.8-0.9ppm (both
figures rounded to one decimal place). This is approximated by the sum of our
estimate of the pure LRIC network costs of call termination in 2014/15 of 0.76ppm in
2014/15 prices and our estimate of the non-network incremental costs of originating a
call to a free to caller number of 0-0.09ppm in 2014/15 prices, as further discussed in
Annex 26.

12.91 We estimate the network costs of mobile call termination on a LRIC+ basis in
2014/15 at 2.15ppm (in 2014/15 prices) and the non-network costs on a LRIC+ basis
with no A&R costs at 0.29-1.18ppm in 2014/15 prices (depending on the share of
‘other CARS'’ costs included), as further discussed in Annex 26). This results in total
LRIC+ with no A&R costs between 2.4-3.3ppm (both rounded to one decimal place).

12.92 In light of our cost modelling in Annex 26, we estimate that the range of costs derived
under Principle 1 for mobile origination charges to a free to caller number is between
0.8-3.3ppm.®" We recognize that there may be some limitations with the input data
we have used to estimate the costs of mobile origination, however, for the reasons
discussed in Annex 26, we believe our cost analysis is appropriate and proportionate
for the purposes of deriving an assumption about mobile origination charges in order
to assess the impact of making the 080 range free-to-caller.

Principle 2: benefits to consumers and avoiding material distortion of
competition

12.93 In line with the description of our framework above, we distinguish between the two
analytical steps included under Principle 2.

Step 1: Trade off between service availability and tariff package effect

12.94 In line with our analysis in the April 2012 consultation®?, we assess the trade off
between service availability and the tariff package effect by first looking at each of the
two in turn. Then we take account of the additional considerations described in our
framework above and thereafter we draw our conclusions.

8 Both figures have been rounded to one decimal place. The lower bound represents the lower bound
of the pure LRIC and the upper bound reflects the upper bound of the LRIC+ with no A&R costs, as
described above.

8 See paragraphs A23.47 to A23.82 of the April 2012 consultation.
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Impact of higher origination payments on service availability

12.95 Consistent with our analysis in the April 2012 consultation®, we use the evidence
from the 2011 SP Survey to assess the impact on service availability of different
levels of origination charges. We received several comments from stakeholders on
the use we made of the 2011 SP Survey in the April 2012 consultation. In particular,
several stakeholders argued that we should have placed more weight on the survey’s
question on SPs’ “willingness to pay”® (rather than on the question on the
“willingness to exit’®®). We have responded to these comments in Annex 27. For the
reasons described in more detail in that annex, we remain of the view that our
assessment of the impact of origination charges on service availability should be
based on the 2011 SP Survey question on “willingness to exit”.

12.96 The 2011 SP Survey asked SPs about the likelihood that they would get rid of their
080 number as a result of different levels of increases in their outpayments to TCPs
(the “willingness to exit” question). We summarise the responses to this question in
Table 12.1 below.

Table 12.1: Likelihood of ‘getting rid of’ free to caller 080 number in response to
higher origination payments (% of all 080 SPs)

Increase in 0.5ppm lppm 1.5ppm 2ppm
orlglnatlon payments

8% 11% 18% 24%
10% 7% 10% 12%
10% 13% 14% 15%
16% 24% 19% 15%
55% 44% 38% 34%
B e e
19% 19% 28% 36%
71% 68% 57% 49%

12.97 As we discussed in the April 2012 consultation, we consider that the survey results
show that even fairly low increases in origination payments are likely to result in a
reasonable minority of SPs getting rid of their 080 free to caller number(s). In
particular, Table 12.1 shows that approximately 19% of SPs on the 080 range would
migrate to another number range for any increase in their current level of origination
payments.® However, when the increase in SPs’ outpayments exceeds 1ppm this
share increases significantly, to 28%. In light of this, we argued that the 2011 SP

% See paragraphs A23.58 to A23.67 of the April 2012 consultation.
8 Question 16 of the 2011 SP Survey: “By how much would you be willing to increase the pence per
minute amount that you pay to receive calls on your freephone number(s) in return for the charge to
mobile callers being reduced to zero?".
% Question 17 of the 2011 SP Survey: “If your freephone number(s) were made completely free to all
callers and the amount you currently pay per minute for those calls was increased, how likely would
you be to get rid of your freephone number(s)?” Respondents were asked about increases of 0.5ppm,
16ppm 1.5ppm and 2ppm.

This is the sum of those SPs that responded that they were “very” and “fairly” likely to get rid of their
080 number.
8 This is the sum of those SPs that responded that they were “very” and “fairly” unlikely to get rid of
their 080 number.
% This is the sum of those SPs that responded that they were “very” and “fairly” likely to get rid of their
080 number for increases in the level of outpayments at each of 0.5 and 1ppm.

184



Simplifying non-geographic numbers — Part C

Survey showed that increases in origination payments beyond 1ppm would result in a
steady decline in availability. *

Impact of higher origination payments on the tariff package effect

12.98 We then assessed the tariff package effect noting that we considered that the
magnitude of the tariff package effect was likely to be significant but incomplete.*
Since the April 2012 consultation we have updated our estimation of the tariff
package effect in Annex 28. We estimate that the impact on mobile CPs could be
positive or negative depending on the assumptions used, mainly the level of
origination payments. For SPs, making 080 free-to-caller is likely to increase their
costs significantly, although the magnitude of the increase depends on the underlying
assumptions. In the case of fixed CPs, we estimate that making 080 free-to-caller will
have a negative impact.

Asymmetric risk of the level of payments

12.99 As discussed in the previous section, there are two sources of asymmetric risk,
namely, that the origination payments resulting from commercial negotiations could
be (i) too low or (ii) too high.

12.100 We consider that the potential adverse effect on consumers of origination charges
that are ‘too high’ are likely to be more significant than those arising from origination
charges that are ‘too low’. We consider that the adverse effects on consumers of a
loss in service availability on 080 that is greater than we are anticipating are likely to
be more significant than a TPE that is larger than we have estimated. This is because
in the first case consumers suffer a degradation of the service offered on 080,
whereas in the second case there is only a slightly different balance of retail prices
(which changes the balance of prices between SPs and callers).

12.101 The best evidence currently available to us on the loss in service availability on 080
from higher origination charges comes from the 2011 SP survey. For example, this
suggests that a larger increase in average outpayments than 1ppm could result in a
material increase in the extent of migration from 19% or less to 28% or more of 080
SPs. Such evidence is relevant and useful and we have taken it into account in our
analysis. However, as with all survey evidence seeking to test responses to
hypothetical scenarios, it may be subject to a margin of error with respect to any
prediction of likely behaviour. In addition, we note that whilst we sought to conduct
our survey on a representative sample of 080 SPs, we have had difficulties in getting
SPs to engage with us throughout our review of NGCs - despite considerable efforts
to encourage them to do s0.”! As a result, we cannot be confident that the views of
those SPs we surveyed are representative of all 080 SPs. We therefore consider it
appropriate to take into account the risk that the actual migration decisions by SPs
may turn out to be different than indicated by the responses in the 2011 SP survey.*

12.102 The impact of higher average SP outpayments (under the scenario of ‘too high’
charges) may be a reduction in the quality of the service provided by SPs (e.g.
through the application of measures to mitigate the costs of calls from mobiles, as
discussed above), or a loss in service availability on 080 through migration to another

% See paragraph A23.65 of the April 2012 consultation.

0 See paragraphs A23.71 to A23.76 of the April 2012 consultation.

%L The 2011 SP survey included a sample of 304 SPs.

92 \We note that several stakeholders provided comments on the reliability of the 2011 SP survey. We
respond in more detail to these in Annex 27.
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number range or (perhaps in a small proportion of cases) a loss in the availability of
the service on any number range. While the loss in service availability may be
mitigated if 080 SPs migrate to another range (e.g. 03 or 084), there is still likely to be
a loss in consumer benefits.

12.103In addition, we consider that there is an asymmetry in the degree of uncertainty
surrounding our estimates of the extent of migration away from 080 and the TPE. We
consider that the loss in service availability on 080 is more difficult to predict than the
TPE because, as discussed above, the 2011 SP survey is necessarily subject to a
margin of error and there is therefore a possibility that the loss in service availability
associated with a given level of origination payment may be either higher or lower
than we have assumed for the purposes of our assessment. Conversely, although
there is uncertainty surrounding the exact level of the TPE, we can be confident it will
not be greater than the 100% we have assumed to arrive at the estimates shown
above. Therefore whilst it is possible that the impact on service availability may be
either more or less favourable than we have assumed for the purposes of our
assessment, the TPE will only be more favourable than our assumptions suggest.

12.104 The existence of these asymmetric risks suggests that in determining the appropriate
range of origination payments we should err on the side of caution. We consider that
the existence of this asymmetric risk supports limiting the increase in SP average
outpayments to below 1ppm.

12.105 We recognise that we have not provided the opportunity to stakeholders to comment
on our assessment of the asymmetric risk of the level of payments in deriving the
Impact Assessment Range for origination charges:

Q12.3: Do you agree that the asymmetric risk of the level of payments supports
limiting the increase in SP average outpayments below 1ppm? If not, please explain
why.

Positive caller externality

12.106 In terms of the positive caller externality on consumers of a free to caller range, this
arises from the fact that SPs may not take into account (at least not completely) the
positive effect that their decision to stay on (or move to) a free to caller range has on
consumers (who can call them for free). The magnitude and existence of this
externality will depend on SPs’ degree of internalisation of the benefits arising to
callers from their choice of a free to caller range. If this internalisation is not complete,
and therefore the benefits to callers from SPs staying on a free to caller range are
higher than the benefits derived by SPs from this decision, then there will be a
positive externality on callers. For example, if the SP’s service is a helpline for bank
customers, the internalisation may be through the SP’s relationship with callers as
bank customers (such as by setting higher charges for banking services) or through
the SP gaining more customers from competitors because of being more attractive
through offering free calls to contact the SP.

12.107 In general, there is often significant scope for call externalities to be internalised and
this is the view Ofcom has usually taken (e.g. for geographic calls, through the ability
of consumers in a calling relationship to call each other, rather than one person
always calling the other).*® However, the externality in the case of non-geographic
calls is different as it relates to a discrete event, the choice of number range by SPs,
rather than a continuous series of call by call decisions that build on a calling

% See, for example, April 2010 MCT Consultation, Volume 3, paragraphs A12.70 to A12.75.

186



Simplifying non-geographic numbers — Part C

relationship. This difference may limit the extent to which the externality is
internalised in practice in the case of 080/116. The external benefit to callers is also
potentially significant because when the SP chooses to use the 080 range, callers will
pay a zero call price. As a consequence of these differences, the potential for
uninternalised caller externalities may be more significant in the case of 080 than in
the case of geographic calls.

12.108 The right response to a positive externality is generally to reduce the price paid by
the decision-maker, in this case the origination charge paid by the SP (via its TCP).
This is to reflect the positive externality and make it more attractive for the SP to
choose the free to caller number, thereby yielding the benefits to callers. The
existence of a positive caller externality (if there is less than complete internalisation
by SPs) may therefore imply that the optimal origination charge for consumers is
below SP’s willingness to pay (i.e. its private benefit of remaining on the free to caller
range as opposed to migrating to another number range), that we have derived under
Step 1 above. This is to enhance the incentives on SPs to remain on the range so
that consumers obtain the net benefit that results from free calls.

12.109 We recognise that we have not provided the opportunity to stakeholders to comment
on our assessment of the positive caller externality in deriving the Impact
Assessment Range for origination charges:

Q12.4: Do you agree that the potential for a positive caller externality supports
limiting the increase in SP average outpayments to below 1ppm? If not, please
explain why.

Conclusion on Step 1

12.1101n the April 2012 consultation we suggested that a maximum increase in origination
payments of 1ppm represented a reasonable trade-off between service availability
and the tariff package effect.®* Based on the available evidence, we continue to
believe, in particular, that an increase above the 1ppm level would have negative
effects on consumers through a steeper reduction in service availability, which would
outweigh the moderate consumer benefits in terms of lower prices for other mobile
services (via the tariff package effect).”

12.111 In addition, we believe that there are two other factors that we did not consider in the
April 2012 consultation that support an increase in average outpayments below the
1ppm level. In particular, we consider that there is an asymmetric risk of the level of
payments which suggests that we should err on the side of caution when determining
the appropriate range of origination payments. Furthermore, the potential for a
positive caller externality that is not fully internalised also supports limiting the
increase in origination payments to SPs below the 1ppm level.

12.112 We recognise that the evidence from the 2011 SP survey shows that the proportion
of SPs that are “net likely” (i.e. the sum of those responding “very likely” and “fairly
likely”) to get rid of their 080 line as a result of an increase of 1ppm in their hosting
charges is the same for an increase of 0.5ppm, namely, 19%. However, we note that
the composition of the 19% is different under each case. In the case of a 0.5ppm
increase there were 8.2% that responded “very likely” and 10.3% “fairly likely”,
whereas these proportions were 11.3% and 7.3%, respectively, in the case of a 1ppm

% See paragraphs A23.80-A23.82 of the April 2012 consultation.
% See paragraph A23.82 of the April 2012 consultation.
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increase. As a result, we consider there may be a slightly smaller risk of exit at an
increase of 0.5ppm.

12.113 Whilst quantifying these additional factors is not straightforward, we consider that in
determining the appropriate Base case scenario range for origination payments we
should consider increases between 0.5-1.0ppm in the current level of charges.

12.114 As noted above, TCPs paid an average of 0.5ppm to both mobile and fixed OCPs for
originating calls to 080 numbers before the introduction of tiered termination rates.
Assuming that TCPs would pass on in full any increase in origination payments,® this
means that an increase in outpayments of between 0.5-1.0ppm would imply that the
average origination charge paid by SPs (via the TCPs) should be between 1.0-
1.5ppm (across both business and residential calls®’, assuming that both are likely to
be free-to-caller).

12.115We have noted in Section 6 that our intervention on the 080/116 ranges would only
affect consumers (i.e. residential customers). However, we believe it is reasonable to
assume for the purposes of our impact assessment that, as an indirect effect of our
decision, all type of calls are likely to be made free-to-caller and therefore would not
receive a differentiated payment based on whether the caller is a residential or a
business customer.*®

Step 2: Relative prices between fixed and mobile origination charges

12.116 As discussed above, in Step 2 we determine an appropriate fixed and mobile IAR by
adding to our analysis in Step 1 an assessment of:

% We note that we are implicitly assuming that increases in origination payments will be passed-
through in full by TCPs into hosting charges paid by SPs. In the medium to longer term, we would
expect this pass-through rate to be high as a result of competition between TCPs, and particularly
after the share of mobile-originated calls has stabilised. However we recognise that the precise scale
and speed of pass through is uncertain. We reached a similar conclusion when assessing the pass-
through of higher revenues from tiered termination rates by TCPs into hosting charges paid by SPs in
the latest Tiered Termination Rates dispute (see paragraphs 3.65 to 3.70 of our final determination,
available here: http://stakeholders.ofcom.org.uk/binaries/consultations/provisional-
conclusions/statement/040413.pdf).

" In the April 2012 consultation we relied on the October 2011 section 135 information request to
estimate a split between residential and business calls for all non-geographic call numbers. This
looked at origination volumes to all non-geographic numbers and BT submitted a split of roughly [3<].
Since then we have informally requested data specifically on 080 numbers from BT. BT provided us
with data on termination traffic to its hosted 080 numbers showing a split of call origination between
business and residential customers of roughly [3<]. We consider that the disparities between both
datasets are difficult to reconcile, and could be explained by the portfolio of BT's SPs being mostly
concentrated in the business segment (e.g. conference call facilities hosted on 080 numbers). We
note however that BT’s latest evidence may not necessarily be representative of the entire 080
number range, particularly, given that BT only represented 26% of total 080 terminated traffic in 2009,
compared to roughly 60% of all originated traffic (from the 2010 Flow of Funds study).

% In the case of calls from fixed CPs, we note that currently all calls from fixed CPs (including from
business customers) are free. Therefore, we would expect that business customers would continue to
demand free calls to 080 from fixed lines after the implementation of a free-to-caller approach,
particularly if business customers value calls to 080 numbers, as the latest evidence from BT
(discussed in the footnote to the previous paragraph) seems to indicate. Similarly, in the case of
mobile callers, we would expect that business contracts would generally provide more beneficial
terms than residential contracts, particularly if business customers value calls to 080 (which would be
consistent with the latest evidence from BT). We would therefore expect, in practice, that all types of
contracts on mobile would offer free calls to 080 and would receive the same origination payment. We
have, however, only accounted for residential calls when estimating the benefits of making 080 free-
to-caller.
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¢ the fixed to mobile substitution that is likely to result if we made the 080 range
free to caller;

o the implications that different price differentials between fixed and mobile OCPs
will have on the price signals given to SPs; and,

e the implications that different price differentials between fixed and mobile OCPs
will have on competition.

12.117 We look at each of these in turn below.
The fixed to mobile substitution assumed

12.118 The share of fixed and mobile originated calls assumed will affect the relative
strength of the impact of the fixed and mobile origination charge on SPs’ average
payments and, hence, on the extent of migration by SPs away from the 080 range.

12.1191n the April 2012 consultation we assumed that the share of mobile originated calls to
080 would increase from about 5% to around 40%-50% in the medium term.®® This
was based on:

¢ evidence from DWP showing that the share of mobile originated calls to their 080
number had increased to around 40-45% following their agreement with mobile
OCPs to make it free-to-caller;**° and

e evidence that the share of all voice calls originated from mobiles in 2011 was
approximately 50%.

12.1201In response to our April 2012 consultation analysis, several stakeholders argued that
the impact of making 080 free-to-caller on fixed to mobile substitution could be larger
than we had anticipated. Conversely, other stakeholders argued that our analysis of
the evidence from DWP was flawed and that the fixed to mobile substitution would be
lower than we forecasted. We respond to these comments in Annex 27. We remain
of the view that it is appropriate to rely on the evidence from DWP, in addition to
evidence on calling patterns for other call types, to assess the scale of fixed to mobile
substitution that is likely to result from a free-to-caller approach.

12.121 Since the April 2012 consultation we have requested updated information from BT on
the share of calls to DWP that were originated from mobiles.'%? In Figure 12.2 we
present the information on the minutes of calls to DWP’s 080 numbers that we used
in the April 2012 consultation (i.e. the series up to April 2011)'* and we update it with
the latest available information from BT (i.e. the series from April 2011 to August
2012).

¥ See paragraph 16.84 and A23.56 of the April 2012 consultation.
100 5ee paragraphs A23.52-A23.55 of the April 2012 consultation.
191 5ee paragraph A23.55 of the April 2012 consultation.

192 Email from BT dated 2 October 2012

193 See Figure 16.1 of the April 2012 consultation.
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Figure 12.2 Minutes of calls to DWP helplines by type of origination
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Source: BT, DWP call volume data.

12.122 Figure 12.2 above shows that the share of call minutes to DWP originated from
mobiles has generally continued to increase (if we ignore the high point reached on
April 2011) **, albeit at a slower rate. Whereas in the April 2012 consultation we
concluded that the share of calls originated from mobile had stabilised around 40-
45%, the updated call data shows that the share has now slightly increased,
stabilising at around 45-50%.

12.123 In addition, we consider that we should take into account a more forward-looking
assumption regarding all voice call data. The share of all voice calls originated from
mobiles was 52% in 2011,* however, free-to-caller is likely to be implemented in
late-2014 and, therefore, we expect that the share of calls originated from mobile will
continue to increase until the implementation date (as has been the case in the past).
We therefore believe it is appropriate to account for this when assessing the likely
share of calls to 080 that will be originated from mobiles by late-2014. In Table 12.3
below we present the share of all voice calls originated from fixed and mobile phones
in the UK between 2006-2011, as well as the average annual percentage increase in
mobile originated calls.

1941t can be seen that there is a significant decline in the share of calls originated from mobile just

after April 2011. This was the last data entry that we had at the time of the April 2012 consultation and
the next data point (i.e. August 2011) is part of the updated information that BT sent to us after our
April 2012 consultation. We consider that there are two possible explanations for this change in calls
originated from mobile. On the one hand, DWP’s consolidation of its 080 numbers (it reduced its 080
numbers from 45 to just 25 on July 2011 and to 20 by March 2012) may have affected the pattern of
call minutes originated from mobile. On the other hand, the steep decline may be due to differences in
the way BT has calculated call minutes in the updated information request (compared to the one we
used in the April 2012 consultation). For this reason, when considering the general trend of the share
of calls originated from mobile, we believe that we should ignore the high point reached around April
2011. In this case, the evidence seems to suggest that the share of calls to DWP originated from
mobile has generally continued to increase.

1% Figure 5.14 in the 2012 Communications Market Report.
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Table 12.3 Share of all voice calls originated from a mobile and fixed line in the UK

o006 | 2007 ] 2008 | 2009 | 2010 |2011]

64% 59% 55%  52%  51%  48%
36% 41% 45% 48%  49%  52%
B D e e e e

Average annual percentage 3.0pp 2.6pp 2.2pp 19pp 24pp Nla
point (‘pp’) increase®

Source: 2012 Communications Market Report, Figure 5.14 and Ofcom calculations.

12.124 We consider that assuming that the share of calls originated from mobile will increase
by 2 percentage points between 2011 and late 2014 is consistent with the evidence
shown in Table 12.3 above. Assuming this would result in a mobile share of all UK
voice calls of approximately 58% by late 2014. However, if we base our analysis on
residential customers only, the evidence shows that the share of all UK residential
voice calls originated from mobile in 2011 was 45%, significantly below the 52% for
all voice calls. In addition, the annual average increase has also been slower for
residential customers, as shown in Table 12.4 below.*’

Table 12.4 Share of all residential voice calls originated from a mobile and fixed line in
the UK

] 2006 | 2007 | 2008 | 2009 | 2010 | 2011

65% 59%  57% 55%  56%  55%
35%  41%  43% 45% 44%  45%
B D e e e

Averageannu%gpercentage point 2.0pp 1.1pp O0.7pp 0.3pp 1.0pp N/a

(‘pp’) increase
Source: 2012 Communications Market Report, Figure 5.16 and Ofcom calculations.

12.125We consider that the above evidence is consistent with an annual percentage point
increase of around 0.5pp. This would result in around 47% of all residential calls
being originated from mobile by late 2014. We have been unable to determine
whether callers of 080 numbers are more likely to behave as residential or business
customers for the purposes of deciding the share of calls to 080 that are likely to be
originated from mobile by late 2014.*%°

12.126 In addition, we have some anecdotal evidence showing that the share of calls
originated from mobile could significantly exceed the 60% share for some numbers.
In response to our December 2010 consultation, the THA stated that some of its
members in Ireland (which use free to caller numbers) received 89% of their calls
from mobiles.™° Similarly, evidence from Samaritans shows that they receive around
70% of calls from mobile to their free to caller 116 number.*** While such SPs may

106 The average annual percentage point increase is calculated as the average annual percentage

point change between the year and 2011. For example, in the case of year 2006, the average annual
Pogrcentage point increase is equal to (52%-36%)/(2011-2006) = 3.0%.

See Figure 5.16 in the 2012 Communications Market Report.
1% The average annual increase is calculated as the average annual percentage change between the
year and 2011. For example, in the case of year 2006, the average annual increase is equal to (52%-
36%)/(2011-2006) = 3.0%.
199 As discussed above, our working assumption is that all types of calls (including business and
residential calls) are likely to be free-to-caller after the implementation of our approach.
19 THA, December 2010 consultation responses, Q6.6.
! Email from Samaritans on 25 October 2012.
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not be representative, it does suggest that some SPs may receive a proportion of
calls from mobile exceeding 60%.

12.127In light of the above evidence, we believe there is significant uncertainty about the
share of calls that are likely to be originated from mobile across all 080 numbers on a
free-to-caller range. For this reason we have decided to assume a relatively wide
range. We consider it is consistent with the above evidence to assume that
implementing a free-to-caller approach will increase the share of calls to 080
originated from mobile to somewhere between 45-60%. The lower bound represents
a share of calls originated from mobile slightly below our estimate for residential calls
by late 2014. The upper bound reflects a share slightly above our estimate for all
voice calls by late 2014.

The level of origination charges implied by the fixed to mobile substitution assumed

12.128 We now consider what our assessment above implies for the likely level of fixed and
mobile origination charges. In summary, our analysis of the 2011 SP survey evidence
in Step 1 suggests that an appropriate trade-off between service availability and the
TPE is reached when the average SP cost is no more than 1.5ppm (i.e. a 1ppm
increase when compared to the pre-existing 0.5ppm average outpayment). However,
the asymmetric risk to service availability from having origination payments which are
too high and the existence of a positive caller externality support an increase of less
than this. As a result we consider an appropriate average SP cost to lie between
1ppm and 1.5ppm, with the exact position within this range being dependent on the
weight given to these two factors.

12.129 We consider that origination payments are unlikely to be fair and reasonable unless
they lead to an average SP cost within this range. We are consulting today on draft
guidance as to how we would resolve any future dispute about whether origination
payments are fair and reasonable. In that consultation, we apply our proposed
guidance to the evidence currently available to us and set out our view of the level of
fixed and mobile origination payments that would lead to an average SP cost within
the 1ppm — 1.5ppm range. As noted above, we assume that fixed and mobile
origination payments will be set with reference to our fair and reasonable guidance,
and therefore will be consistent with an average SP cost of this magnitude.**?

12.130 We now need to determine the distribution of the average outpayment estimated
under Step 1 (i.e. 1.0-1.5ppm) between the fixed and mobile IAR, assuming that the
share of calls to 080 originated from mobile is likely to increase to 45-60%, and
bearing in mind that the application of Principle 1 to our current cost modelling
suggests a range of costs of 0.0-0.6ppm for fixed calls and 0.8-3.3ppm for mobile
calls.

12.131To do this, we first assume a given level of fixed to mobile substitution (e.g. 45% of
calls originated from mobile). Then, we start from the pure LRIC of both fixed and
mobile origination (i.e. the lower bound of the efficient cost ranges described above)
and increase these in equal pence per minute proportions, say 0.1ppm. We do this in
Table 12.5 below.

2 This is assuming that this average SP cost range is maintained in our final statement in relation to

free-to-caller and our final fair and reasonable guidance.
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Table 12.5 Average outpayment for different fixed and mobile origination payments
assuming 45% of calls originated from mobile

Fixed origination 0.1 0.2 0.3 0.5
payment

Mobile
origination
payment

0.46 - - - - -

N B
(o)}
=
i
w

12.132 The Table shows that if we start from the pure LRIC of fixed and mobile origination
and increase both by 0.1ppm steps, the average SP outpayment when we reach
fixed origination payments in the 0.3-0.6ppm range (i.e. the LRIC+ with no A&R for
fixed origination) is 0.66ppm and 0.96ppm, respectively. This level of average
outpayments is below 1.0-1.5ppm, the maximum level of average outpayments that
we consider strikes the right balance between service availability and the tariff
package effect in Step 1 (as discussed above).

12.133 Based on our current cost modelling, we do not consider that fixed origination
payments should recover costs beyond the 0.3-0.6ppm range (i.e. beyond LRIC+
with no A&R costs), as discussed in Principle 1. For this reason, we can fix the fixed
origination payment at this level (0.3-0.6ppm) and calculate the maximum mobile
origination payments that result in an average SP outpayment of exactly 1.0ppm and
1.5ppm (i.e. the range for the average outpayment, as derived under Step 1 above),
respectively. In doing so, we need to make an assumption about the share of calls
originated from mobile as this will affect the average SP outpayment for a given fixed
and mobile origination payment. As discussed above, we have assumed that the
share of calls originated from mobile is likely to be between 45%-60%.

12.1341n line with this, we present in Table 12.6 below the mobile origination payment that
results in an average SP outpayment of 1.0ppm for different levels of fixed origination
payments (in the 0.3-0.6ppm range) and different shares of calls originated from
mobile (between 45%-60%).

Table 12.6 Mobile origination payments for different fixed origination payments and
shares of mobile originated calls, keeping SPs’ average outpayments at 1.0ppm

| Fixed origination payments (ppm) | 03 | 04 [ 05 | 06 |
Share of 1.86 1.73 1.61 1.49
mobile 1.70 1.60 1.50 1.40
originated 1.57 1.49 1.41 1.33
calls 1.47 1.40 1.33 1.27

12.135In Table 12.7 below, we present the same calculation but assuming an average
outpayment of 1.5ppm (i.e. the higher average outpayment derived under Step 1).

13 Each figure is calculated as follows: mobile origination payment assumed x 45% + fixed origination

payment assumed x (1-45%). For example, in this case: 0.36ppm = 0.8 x 45% + 0.0 x 55%.
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Table 12.7 Mobile origination payments for different fixed origination payments and
shares of mobile originated calls, keeping SPs’ average outpayments at 1.5ppm

| Fixed origination payments (ppm) | 03 | 04 [ 05 | 06 |
Share of 2.97 2.84 2.72 2.60
mobile 2.70 2.60 2.50 2.40
originated 2.48 2.40 2.32 2.24
calls 2.30 2.23 2.17 2.10

12.136 Table 12.7 above shows that the mobile origination charge consistent with a given
SP average outpayment decreases with higher shares of mobile originated calls and
higher fixed origination charges. The highest mobile origination charge (i.e. 2.97ppm)
is reached when we assume an average SP outpayment of 1.5ppm, 45% of calls
originated from mobile and a fixed origination payment of 0.3ppm. Conversely, the
lowest mobile origination charge (i.e. 1.27ppm) results from assuming an average SP
outpayment of 1.0ppm, 60% of calls originated from mobile and a fixed origination
payment of 0.6ppm.

12.137 In summary, the level of mobile origination payment that generates an average SP
cost between 1.0-1.5ppm (consistent with our conclusion in Step 1) depends on what
we assume about the extent of fixed-mobile substitution and the level of the fixed
origination payment. For assumptions we consider reasonable, the level of mobile
origination payments consistent with an appropriate average SP cost (1ppm to
1.5ppm) could range from 1.3ppm to 3.0ppm (highlighted in red in the tables above).
This forms the basis of our base case scenario range for the mobile origination
payment.

12.138 However, there are some combinations of assumptions within this range where the
average SP cost would be greater than 1.5ppm - potentially more than 2ppm - with
consequent adverse effects on service availability, or lower than 1.0ppm with
consequent effects on the TPE. We show this in Table 12.8 and Table 12.9 below,
where we estimate the average SP outpayment for a fixed origination payment of
0.3ppm and 0.6ppm,*** respectively, and different combinations of the assumptions
regarding the share of calls originated from mobile and mobile origination payments.

Table 12.8 Average SP outpayment for different mobile origination payments and
shares of mobile originated calls, keeping the fixed origination charge at 0.3ppm

Share of calls originated from 45% 50% 55% 60%
moblle

Mobile 1.52 1.65 1.79 1.92
origination : 1.29 1.40 1.51 1.62
payment . 1.07 1.15 1.24 1.32
(ppm) ! 0.84 0.90 0.96 1.02
0.75 0.80 0.85 0.90

1% We limit our estimation of the average SP outpayments to the two extremes of our range of fixed

origination payments (i.e. 0.3ppm and 0.6ppm) for simplicity. We note however that other values
within the 0.3-0.6ppm range of fixed origination payments would result in slightly different average SP
outpayments than the ones presented in Tables 12.8 and 12.9.
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Table 12.9 Average SP outpayment for different mobile origination payments and
shares of mobile originated calls, keeping the fixed origination charge at 0.6ppm

Share of calls originated from 45% 50% 55% 60%
moblle

Mobile 1.68 1.80 1.92 2.04
origination . 1.46 1.55 1.65 1.74
payment . 1.23 1.30 1.37 1.44
(ppm) . 1.01 1.05 1.10 1.14
0.92 0.95 0.99 1.02

12.1391n the tables above we highlight in purple the scenarios where the average SP
outpayment is below 1ppm or exceeds 1.5ppm. We do not include these scenarios
within our base case because we would not consider such an average SP cost fair
and reasonable on the basis of currently available evidence. Instead, our base case
includes only those combinations of assumptions that result in an average SP cost of
between 1ppm and 1.5ppm. We set these out in the Tables above in red (these
tables are also reflected in our draft guidance).

12.140 We note that within our base case scenario, we place less weight on mobile
origination payments at the extreme ends of the range (e.g. below 1.5ppm or above
2.5ppm) because we would consider these payments fair and reasonable in a more
restrictive set of circumstances than we would payments closer to the middle of our
base case range.

Implications of the differential between fixed and mobile origination charges on price
signals

12.141 The ranges of fixed and mobile origination charges estimated in the previous section
(i.e. 0.3-0.6ppm for fixed and 1.3-3.0ppm for mobile) would result in a different pence
per minute contribution to fixed and mobile CPs’ fixed and common costs. In Annex
26 we have updated our estimates of pure LRIC costs for both fixed and mobile CPs.
In that Annex we explain that fixed origination charges in the 0.3-0.6ppm range would
contribute between 0.2-0.6ppm to fixed CPs’ fixed and common costs.**®
Accordingly, the mobile origination charge that would make the same contribution to
mobile CPs’ fixed and common costs (the ‘LRIC differential’ charge) would be in the
range of 1.0-1.5ppm (depending on the mobile pure LRIC estimate assumed).

12.142In the April 2012 consultation we considered that if the origination charges for fixed
and mobile CPs made a different contribution to their fixed and common costs this
could distort SPs’ incentives to block calls from mobile. For example, it could result in
too many SPs blocking calls from mobile. We however noted that the evidence from
the 2011 SP Survey suggested that SPs were unlikely to block calls from mobile and
that therefore we had not made any adjustment in our estimate of the IAR to reflect
this factor. '

12.143 We based our assessment on the responses to question 18 of the 2011 SP Survey.
This question asked SPs who had answered that they were “very likely” to get rid of
their 080 number at any increase in hosting charges in question 17 (24% of total
SPs), what they would do, offering five possible answers: (i) switch calls to a different

5 This would depend on the estimate of the pure LRIC of fixed termination that we use, as further

discussed in Annex 26.
1% See paragraphs A23.111 to A23.118 of the April 2012 consultation.
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line they already had; (ii) get a “new” non-freephone number and use that instead,; (iii)
block calls from mobile; (iv) get rid of the line completely; and (v) don’t know. We
noted that only 20% of respondents to question 18 said they would block calls from
mobiles when the origination charge was higher than they were willing to bear. We
therefore concluded that incentivising efficient blocking decisions was not the most
important factor and that we had not made any adjustment to the Impact Assessment
Range to reflect this factor.**’

12.144 As discussed above, we consider that the imposition of an access condition on TCPs
will remove the possibility for TCPs to block calls from mobile (in the sense that they
will be obliged to provide connectivity). However, since the publication of the April
2012 consultation we have received responses from some TCPs and SPs*®
indicating the alternative methods that they could use to mitigate the increase in their
SPs’ mobile origination payments. In their responses, TCPs and SPs explained that
they could implement different alternatives,**° for example:

o Different treatment of fixed and mobile calls. The TCP could identify the
origination of the call and provide this information to the SP who could then offer
a differentiated service to each type of customer (e.g. try to shorten the length of
the call if originated from a mobile) or route the call to different call centres
depending on its origination.

¢ Routing to an automated message. The TCP could route the call to a short
automated message indicating to the mobile caller that it should use a different
number or that the caller will be called back by the SP.

12.145 Since the April 2012 consultation we have also had submissions from SPs indicating
that they could resort to these or similar methods to limit the impact of an increase in
mobile origination charges. C&W indicated that one of its 080 SPs had requested the
possibility of re-directing mobile calls to an automated message that would request
callers to redial on an alternative number.*?° The THA indicated that blocking calls
would not be an appropriate response for the helplines sector. Instead, SPs were
likely to look for other solutions such as offering callbacks or running parallel
numbers for callers from mobiles.

12.146 It is difficult for us to determine how widely adopted these alternative methods may
become if the 080 range were made free-to-caller, and we do not now consider that
question 18 of the 2011 SP survey (discussed above) is a reliable basis for this
purpose. This is because question 18, which asked SPs whether they were likely to
block calls from mobile, was only asked to SPs who responded that they were “very
likely” to get rid of their Freephone number in question 17 of the 2011 SP survey. Itis
not clear whether the SPs in this category might be more or less prone to use these
alternative methods than SPs that provided different answers to question 17. For
example, SPs that answered they were “fairly likely” to get rid of their Freephone
number or were “unsure” could be more inclined to block calls from mobile or engage

7 See paragraph A23.118 of the April 2012 consultation.

18 \we informally requested [3<], [3<] and [5<] (the CPs that provided comments in relation to call
blocking in our April 2012 consultation) to identify measures that they could offer to SPs in order to
mitigate any potential increase in the costs of calls originated from mobile. In addition, we received
unprompted submissions from THA and [5<] indicating that SPs were likely to adopt several
alternative methods to mitigate the costs of calls from mobile, instead of blocking these calls.

19 Email from [5<] to Ofcom, dated 2 October 2012; email from BT to Ofcom, dated 17 October 2012;
email from CWW to Ofcom, dated 10 January 2013 and email from THA to Ofcom, dated 15 February
2012.

120 cWW email to Ofcom, dated 10 January 2013.
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in other methods to mitigate their costs, as alternatives to getting rid of their
Freephone number, than those that responded that they were “very likely” to get rid
of their Freephone number. SPs that answered question 17 by saying they were
likely to remain on the 080 range might also be interested in the alternative methods
which might offer attractions to them in terms of managing their costs. In addition,
SPs’ preferences towards alternative measures (such as the ones discussed above)
that are less extreme than outright call blocking may not necessarily be similar. For
example, the evidence from THA discussed above shows that in the case of
helplines, call blocking would not be an appropriate measure for the sector, which
would be likely to look for other alternatives.***

12.147 In terms of the weight that should be given to the evidence described above, we
consider that we should first have regard to the context under which we have
received these submissions from TCPs and SPs. Currently, SPs face no
differentiation in the prices they pay (through hosting charges) for calls originated
from mobile and fixed lines. Even the introduction of tiered termination rates is
unlikely to change this, given that the share of calls to 080 originated from mobile has
remained at fairly low levels (around 5% of total calls to 080). We also note that many
SPs are still unaware of the impact that our approach to 080 may have on the hosting
charges they pay.

12.148 As discussed above, the evidence shows that TCPs consider that they could offer a
range of alternatives to SPs that may be willing to mitigate the costs of calls to 080
from mobile devices, although they are unable to anticipate the likely demand of
these from their client SPs. In addition, several SPs have without prompting
expressed an interest in using some of these alternative measures (e.g. CWW'’s
client and THA). We recognize that it is unclear the extent to which these SPs are
representative of the entire 080 range, however, below we present an example to
illustrate the magnitude of the savings that SPs could make using these measures.

12.149 We have estimated the cost that would be saved if an SP were to play a recorded
announcement asking a mobile caller to redial another number. In the April 2012
consultation we noted that the average duration of calls to 080 was 6.5 minutes from
fixed and 4.0 minutes from mobile (see paragraph A12.83 of the April 2012
consultation). We assume that under a free-to-caller approach, the average duration
of a call to a 080 number from a mobile is likely to be 5.2 minutes (i.e. the average of
6.5 and 4.0 minutes) and that the average duration of the recorded announcement is
likely to be 1 minute (i.e. SPs would be charged for one minute when called from a
mobile). Under these relatively conservative assumptions we estimate that SPs could
avoid between 36%-49% of the increase in costs associated with higher mobile
origination payments (depending on the share of calls originated from mobile: 45%
and 60%, respectively).'?

12.1501n light of the above, we consider that there is evidence that higher mobile origination
payments relative to fixed origination payments may encourage SPs to request
measures such as the ones described above from their TCPs. We believe that if SPs
face an excessive incentive to use these types of measures it could cause significant
consumer detriment in the form of lower quality of service when calling from a mobile

2L THA email to Ofcom, dated 15 February 2013.

122 \We estimate this as follows. The use of a recorded announcement implies a mobile origination
payment for 1 minute, whereas this charge would have been for 5.2 minutes (if we assume the
average duration described above). This implies a reduction in the cost of calls from mobile of 81% =
1/5.2 - 1. However, we need to take into account that we expect that mobile calls would only
represent between 45% to 60% of total calls. Hence, the reduction in total costs would be between
36% (i.e. 81% x 45% = 36%) and 49% (i.e. 81% x 60% = 49%).
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phone or a reduction in service availability if the caller is requested to contact another
number.

12.151 In addition, as discussed in the April 2012 consultation, we note that many SPs are
likely to derive the same benefit independently of whether the calls originate from a
mobile or fixed line (even if there are exceptions as some stakeholders have
suggested in their responses). For this reason, we consider it may be appropriate to
ensure that SPs make the same contribution to the common costs of fixed and
mobile CPs.*?

12.152 We therefore consider that there is potential for consumer detriment from differentials
between fixed and mobile origination charges that exceed the LRIC differential (which
provides an efficient price signal to SPs in this respect). We therefore consider that
we should place some weight on the negative impact that mobile origination charges
above the LRIC differential could have in distorting the price signals to SPs.

12.153 We consider that the above reasoning supports a Base case scenario range for
mobile origination payments below the top of the 1.3-3.0ppm range, to be closer to
our estimated LRIC differential of 1.0-1.5ppm. The greater the weight that is placed
on the importance of efficient price signals for SPs regarding cost mitigation
measures for mobile originated calls, the closer the mobile origination payment
should be towards the bottom end of the Base case scenario range.

12.154 We recognise that we have not provided the opportunity to stakeholders to comment
on our assessment of the extent to which stakeholders may resort to these
alternative measures to mitigate the costs of calls from mobile and their implications
for the LRIC differential:

Q12.5: Do you agree that SPs are likely to resort to alternative measures to mitigate
the costs of calls from mobile (e.g. routing the mobile calls to a recorded
announcement) at higher mobile origination payments? Do you agree that this
supports a Base case scenario range towards the LRIC differential? If not, please
explain why.

Implications of the differential between fixed and mobile origination charges on
competition

12.155In terms of competition, there is a possibility that mobile CPs could be disadvantaged
by mobile origination payments that are too high when competing against fixed CPs
for retail origination. This is because we consider that a significant proportion of SPs
could resort to some type of measure to mitigate the increase in the costs of calls
from mobile (as discussed above). This could reduce the quality of service provided
to mobile callers by SPs and so make originating 080 calls from mobile phones less
attractive to callers than from a fixed line. However, we do not place much weight on
this issue as a similar consideration is already taken into account in our analysis of
the differential between fixed and mobile origination charges.

12.156 In the case of competition on wider telephony bundles, in the April 2012 consultation
we concluded that the impact of higher mobile origination payments was unlikely to
have a material impact on competition between fixed and mobile CPs, given that:

¢ they operate in different retail markets; and

123 See paragraph A23.46 of the April 2012 consultation.
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e revenues from origination payments are comparatively small, compared to overall
mobile revenues.'**

12.157 As discussed in more detail in the NMR consultation, we continue to believe that
fixed and mobile CPs operate in different retail markets.*?* We similarly consider that
any impact on competition between fixed and mobile CPs resulting from mobile
origination payments being too high is likely to be small due to the low levels of
revenues involved in origination to 080 numbers. Even under relatively conservative
assumptions, we estimate that the ‘excess’ revenues (i.e. above the LRIC differential)
that could arise from mobile origination payments within the assumed cost-based
charges derived under Principle 1 would be below 1% of total mobile revenues.*?®

12.158In light of the above, we remain of the view that mobile origination charges within the
Base case scenario range described so far (i.e. between 1.3-3.0ppm) are unlikely to
result in a material distortion of competition between fixed and mobile CPs for wider
telephony bundles.

Conclusion on Step 2

12.1591n Step 1 we concluded that an appropriate trade-off between service availability and
the TPE is reached when the average SP cost is no more than 1.5ppm (i.e. a 1ppm
increase when compared to the pre-existing 0.5ppm average outpayment). However,
we argued that the asymmetric risk to service availability from having origination
payments that are too high and the existence of a positive caller externality support
an increase of less than this. As a result we considered an appropriate average SP
cost to lie between 1ppm and 1.5ppm, with the exact position within this range being
dependent on the weight given to these two factors.

12.160In Step 2 we have applied our assumption about fixed to mobile substitution (i.e. that
the share of calls originated from mobiles is likely to increase to 45-60%) to the
average outpayment consistent with Step 1 (i.e. 1.0-1.5ppm). A direct application of
this assumption about fixed to mobile substitution (i.e. before considering other
factors such as the impact of price differentials on price signhals to SPs) suggests a
fixed IAR between 0.3-0.6ppm and a Base case scenario range for maobile origination
payments between 1.3-3.0ppm (as discussed above).

12.161 However, we believe that the considerations regarding the negative impact on the
price signals that are given to SPs as a result of differences in origination charges
that do not reflect differences in fixed and mobile resource costs supports a mobile
origination payment below the top end of the 1.3-3.0ppm Base case scenario range,
for the reasons discussed above. As discussed above, there is a risk that a mobile
origination payment that is too high relative to the fixed origination payment (or,

124 See paragraphs A23.136 to A23.137 of the April 2012 consultation.

125 NMR February 2013 consultation, see for example paragraphs 5.34 to 5.58:
http://stakeholders.ofcom.org.uk/consultations/nmr-13/

%% This assumes a mobile origination charge of 3.3ppm (the highest cost that we consider would be
efficient to recover through mobile origination payments in light of our cost modelling, under Principle
1 above) and a LRIC differential charge of 1ppm (i.e. lower bound), resulting in an excess of 2.3ppm.
There were 11.2bn minutes of calls to 080 in 2009 (from the 2010 Flow of Funds study) and we
assume these will decrease by 10% annually until late 2014 (i.e. 41% decrease) to 6.6bn minutes of
calls. We assume 60% of these will be mobile which would result in payments to mobile OCPs being
‘too high’ by £91m. This compares to £15.0bn mobile retail revenue in 2011 (see Figure 5.34 of the
2012 Communications Market Review), in other words, the excess would only represent 0.6% of total
mobile retail revenue.
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alternatively, a fixed origination payment that is too low relative to the mobile
origination payment) could result in inefficient price signals to SPs.

Conclusion on Principle 2

12.162 As discussed in the introduction to this section, based on the evidence currently

available to us, we consider that the application of the two steps in Principle 2
suggests that we should distinguish between two different ranges of fixed and mobile
origination charges, namely, (i) Base case scenario range and (ii) Impact
Assessment Range (which we have defined above).

12.163 We discuss each of these ranges in turn below.

Base case scenario range

12.164 In the case of mobile origination, we believe that the application of Step 1 suggests

that the average outpayment should be between 1.0-1.5ppm. This takes into account,
on the one hand, the trade-off between service availability and the tariff package
effect and, on the other hand, the fact that additional factors (such as the asymmetric
risk of the level of payments and the potential for a positive caller externality) support
a lower average outpayment than that suggested by an assessment of the trade-off
between service availability and the tariff package effect on its own.

12.165 The level of mobile origination payment that generates this average SP cost depends

on what we assume about the extent of fixed-mobile substitution and the level of the
fixed origination payment. For assumptions we consider reasonable, the level of
mobile origination payment consistent with an appropriate average SP cost (1ppm to
1.5ppm) could range from 1.3ppm to 3ppm. This forms the basis of our base case
scenario range for the mobile origination payment. However, there are some
combinations of assumptions within this range where the average SP cost would be
greater than 1.5ppm - potentially more than 2ppm - with consequent adverse effects
on service availability, or lower than 1.0ppm with consequent effects on the TPE. We
do not include these scenarios within our base case because we would not consider
such an average SP cost to be fair and reasonable on the basis of currently available
evidence. Instead, our base case includes only those combinations of assumptions
that result in an average SP cost of between 1ppm and 1.5ppm. We set these out in
Table 12.8 and 12.9 above (these are also reflected in our draft guidance). We also
note that within our base case scenario, we place less weight on mobile origination
payments at the extreme ends of the range (e.g. below 1.5ppm or above 2.5ppm)
because we would consider these payments fair and reasonable in a more restrictive
set of circumstances than we would payments closer to the middle of our base case
range.

12.166 In the case of fixed origination, we do not consider that the evidence described above
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supports having a range that is different from that derived from considering the trade-
off between the TPE and service availability. We recognize that both the asymmetric
risk of the level of payments and the existence of a positive caller externality could
suggest that both the fixed and mobile ranges should be reduced from this level.
However, this would leave unchanged the difference in common cost recovery
between the mobile and fixed charges (and the distortion in price signals arising from
that). In order to address this and bring the mobile range more in line with the LRIC
differential, we would need to reduce the mobile range even further (resulting in a
lower mobile Base case scenario range than under our approach). It would also
result in a lower average SP outpayment than the one derived in Step 1. For this
reason, we take into account these three factors supporting lower origination charges
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(i.e. asymmetric risk of the level of payments, existence of a positive caller externality
and difference in common cost recovery) primarily in relation to the mobile Base case
scenario range, to ensure that the final fixed and mobile ranges are consistent with
the average SP outpayment derived under Step 1. We therefore consider that the
range for fixed origination charges should remain unchanged from that presented at
the end of Step 1 —i.e. between 0.3-0.6ppm based on the cost modelling we present
in Annex 26.

Impact Assessment Range

12.167 As described above, the Base case scenario range has been derived by applying our
framework to the evidence currently available to us. However, we consider that we
should adopt a wider mobile range for the purpose of assessing the impact of making
the 080 range free-to-caller. In particular, we recognise that we have made
assumptions about the likely reactions of SPs, CPs and callers to future events in
order to derive the mobile Base case scenario range. Whilst we consider our
assumptions to be reasonable and based on the evidence currently available to us,
we acknowledge that they are subject to some uncertainty. We therefore consider it
prudent to assess the impact of our decision on the basis of a wider mobile IAR, in
order to take account of these uncertainties and to improve the robustness of our
decision-making.

12.168 In relation to mobile origination, we believe the evidence currently available to us
supports an IAR of 1.0-3.7ppm, based on:

e our current estimate of the LRIC differential (our current estimate of its bottom
end being 1.0ppm, as described above);

e the upper bound of the range estimated under Principle 1 above (i.e. 3.3ppm,
based on the LRIC+ with no A&R costs) increased by 0.4ppm to obtain 3.7ppm.
We increase the upper bound to 3.7ppm to account for the uncertainties
surrounding our assumptions, as we consider that 0.4ppm gives us sufficiently
wide headroom to accommodate these uncertainties. We also consider that
widening the range will improve the robustness of our decision-making (as
discussed above).

12.169 We do not consider there is a need to adopt a different IAR for fixed origination than
the range described above. In particular, we note that there is less uncertainty about
the likely range of fixed origination payments than for mobile. We therefore consider
that the IAR for fixed origination charges should be between 0.3-0.6ppm based on
the cost modelling we present in Annex 26, as described above.

Principle 3: practicality

12.170 As discussed above, our interpretation of Principle 3 relates to whether any fixed and
mobile origination payment falling within the ranges we have specified by our Base
case scenario and IAR would be practical to implement. We outlined above that
Principle 3 had potential relevance in relation to the ability of TCPs to identify whether
a call was originated from a fixed line or a mobile, because our IARs implied there
would be a separate (non-overlapping) charge for fixed and mobile calls. We believe
this Principle is satisfied because we consider that TCPs will be able to identify if the
party originating the call is a fixed or mobile CP using the CLI. In addition, they will
have a commercial interest in ensuring that the OCP presents the information
necessary for this purpose. This is discussed in more detail in Annex 27.
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Conclusion

12.1711n light of the evidence considered under Principles 1 to 3 above, we believe that in
the case of fixed origination it is appropriate to adopt the following:

e Impact Assessment Range: 0.3-0.6ppm.

12.172In the case of mobile origination we believe it is appropriate to adopt the following:
e Impact Assessment Range: 1.0-3.7ppm.
e Base case scenario range: 1.3-3.0ppm.

12.173 For ease of reading, we refer here (and in the remainder of this Part C) to a base
case scenario range for mobile origination payments of 1.3ppm to 3ppm. However,
this should be read in light of the further explanation at paragraph 12.165 above.

12.174 We use these ranges to estimate the likely tariff package effect in Annex 28, to
estimate the costs of migration in Annex 10 (Part A), as well as to inform our policy
assessment in Section 13.

Application of the framework to 116 numbers using the evidence
currently available

12.175The purpose of our IAR is to provide an appropriate assumption about the likely level
of origination payments for 080 and 116 calls in order to assess the impact of our
proposal to make these number ranges free-to-caller. In the case of 080, our
proposal would imply significant changes to the retail price of mobile 080 calls, which
we would expect in turn to give rise to considerable changes in wholesale
arrangements. In contrast, the three 116 numbers currently in use are already free-
to-caller for both fixed and mobile calls, and so our proposal to make the 116 range
free-to-caller would have no impact on the retail price of calls to these numbers. We
therefore consider it is possible that origination payments for calls to 116 numbers
could remain at their current commercially agreed levels following the implementation
of our proposal, and include these charges within our IAR.

12.176 Nonetheless we recognise that some OCPs may use the change of regime as an
opportunity to renegotiate existing charges for 116 calls - particularly given the
historic link between 080 and 116 origination charges (which we describe in more
detail below). We also recognise the possibility that the number of SPs on the 116
range may increase over time if use is made of the 116006 number allocated for
victims of crime support and any future allocations of 116 numbers. The commercial
agreements between these future users of 116 and OCPs may differ from existing
arrangements, particularly for numbers which have already been or may have been
designated as Freephone rather than free-to-caller under the status quo. In light of
these possibilities, we consider it appropriate to derive an IAR for 116 origination
payments which is wider than the current level of charges. In determining this IAR for
116 calls, we follow the same framework used for 080.

Principle 1: recovery of efficient costs of origination
12.177 Following the same reasoning discussed in the case of 080, we consider that the

minimum level of costs that OCPs should have the opportunity to recover through
origination charges should be determined by the minimum level that ensures that
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OCPs have an incentive to supply origination- that is, the pure LRIC of origination. As
in the case of 080, we do not consider it efficient for A&R costs to be recovered from
origination charges to 116 free to caller numbers. This means that the upper bound of
the range of costs that it is efficient to recover from origination charges in Principle 1
should be LRIC+ (with no allowance for A&R costs).

12.178In line with our conclusion on 080, based on our cost modelling, the range of efficient
costs relevant to recovery from fixed origination charges to a 116 free to caller
number is between 0.0-0.6ppm, and 0.8-3.3ppm in the case of mobile origination.
However, we note that Principle 1 requires that OCPs are not denied the opportunity
of recovering this level of efficiently incurred cost. It is therefore open to OCPs to
agree to a charge lower than this should they wish to do so (e.g. for reasons of social
responsibility).

12.179In this respect, we understand that origination payments for 116 calls are currently
the same for both fixed and mobile, and are linked to fixed origination payments for
080 calls made prior to the introduction of tiered termination rates.*?’ This suggests
the average origination payment for 116 calls is likely to be similar to the average
outpayment for 080 calls in 2009 that we obtained from the 2010 Flow of Funds
study, namely, 0.5ppm. This implies that mobile OCPs are currently providing call
origination to 116 number ranges at a price below our latest estimate of the mobile
LRIC (i.e. 0.8-0.9ppm). We consider that this may be due to the specific features of
the services offered on the 116 range, for example, their characterisation as services
of social value.

12.180 As noted above, our proposal will have no impact on the retail price of calls to
existing 116 numbers. It is therefore conceivable that mobile OCPs may choose to
continue their current practice of charging below pure LRIC for originating 116 calls.
As a result, we extend the range of payments derived under Principle 1 to include the
current wholesale arrangements for mobile calls to 116 numbers.

Principle 2: benefit consumers and avoid material distortions of competition

12.181 We distinguish between the two analytical steps followed under Principle 2.

Step 1: Trade off between service availability and tariff package effect

12.182In the April 2012 consultation we assumed that the origination payment for 116
numbers should only cover the incremental cost of mobile calls, mainly because:

e jtis arange used to provide services of extreme social value and allocated by
Ofcom; and

o some mobile CPs voluntarily choose not to charge for calls to certain helplines for
social responsibility reasons (e.g. Childline, and members of The Helplines

T There are currently three active SPs on the 116 range: “Missing People”, “Childline” and

“Samaritans”. In BT's Carrier Price List, origination charges for calls to 116 numbers are listed as
follows for all operators (fixed and mobile CPs): 0.6481ppm for calls made during daytime,
0.2967ppm for evenings and 0.2336ppm for weekends (see BT Carrier Price List, section B3.54,
available at: https://www.btwholesale.com/shared/document/CPL/SectionB3_Ancillary/b3 54.xIs).
These are the same as the origination payments that BT made for calls to 080 numbers for most of
the year 2009 and before the introduction of tiered termination rates (see BT’s charge change notice
NCCN 1007, available at

https://www.btwholesale.com/shared/document/CPL/NCCN_2010 jan/nccn_1007a.xls-).
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Association) and they have historically not required any origination payments
from these SPs.'*®

12.183 Since the April 2012 consultation we have had several meetings with current and
prospective SPs on the 116 range.*®® The main conclusion from these meetings has
been that there are some SPs who are already facing financial difficulties in meeting
the current level of hosting charges. In particular, we have evidence from Samaritans
showing that as part of an internal project in 2011 they considered several measures
to limit their expenditure on their free-to-caller 116 number, namely:

e routing to an automated message;

o limiting calls by time of day;

e withdrawing their 116 number;

e restricting callers to a maximum number of calls per month; and/or
e restricting the length of calls.**°

12.184 In the case of Samaritans, the evidence provided shows that they chose to restrict
callers to a maximum of 100 calls per caller per month (later reduced to 50) to their
number. The system they put in place operated in such a way that when the caller
exceeded the maximum number of calls, the call was routed to an automated
message asking them to redial another number. In addition, Samaritans provided
evidence showing that they did not currently advertise their 116 123 number, in order
to limit their mobile origination payments.

12.185We are therefore concerned that any increase in the level of origination charges
could have a significant negative impact on service availability on this range. This is
of particular concern given the type of services being offered on 116.

12.186 The relatively low volume of calls to 116 means that, compared to 080, the impact on
mobile and fixed CPs’ incremental profits from agreeing origination charges equal to
(or below) pure LRIC is likely to be very small.

12.187 We believe that the two additional factors discussed under Step 1 for 080 similarly
apply in the case of 116. We consider that the asymmetric risk of the level of
payments and the potential for a positive caller externality reinforce our conclusion
that limiting the origination charges for calls to 116 as much as possible is
appropriate to mitigate any impact on service availability.

12.188 We therefore consider that the above evidence suggests that from the application of
Step 1 a maximum IAR equal to the pure LRIC for both fixed and mobile CPs would
be appropriate for the 116 range, in order to mitigate the impact of any changes in
origination charges on service availability. According to our cost modelling, the pure
LRIC of fixed origination is 0.0-0.1ppm and that of mobile origination is 0.8-0.9ppm
(as further discussed in Annex 26).

12.189 However, we recognise that current charges for both fixed and mobile calls to the
three existing 116 numbers lie outside of the ranges implied by our estimates of pure

128
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See paragraph A27.30 of the April 2012 consultation.
We met [3<]; Samaritans on 17 October 2012 and Missing People on 23 October 2012.
Email from Samaritans to Ofcom, dated 25 October 2011.
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LRIC. We also recognise that our proposal to make the 116 range free-to-caller
would have no impact on the retail price of calls to these numbers, and therefore that
OCPs and TCPs may wish to continue their existing wholesale arrangements for
these calls. As long as both fixed and mobile charges are maintained at current
levels, average charges to SPs would remain the same and so there would be no
impact on current levels of service availability. As a result, we also consider fixed
and mobile origination charges both equal to current levels to be consistent with Step
1 and include this scenario within our IAR.

Step 2: Relative prices between fixed and mobile origination charges

12.190If fixed and mobile origination charges are renegotiated and set at LRIC in line with
Step 1 above, the concerns discussed under Step 2 in the case of 080 relating to
differences in common cost recovery between fixed and mobile CPs would not apply
as there would be no contribution to either fixed or mobile common costs.

12.191 If instead fixed and mobile origination charges are both maintained at current levels
for existing 116 services, which we also find consistent with Step 1 above, there
would obviously be a difference in the contribution made to fixed and common costs
between fixed and mobile OCPs because fixed OCPs would continue charging above
LRIC and mobile OCPs below. However, our concerns regarding this issue in relation
to 080 arose from the fact that the origination payment for mobile calls could be
significantly higher than for fixed calls, and that this could give rise to inefficient price
signals to SPs about whether to engage in cost mitigating measures for mobile calls.
If both fixed and mobile origination charges for 116 calls were maintained at current
levels, then there would be no difference in the origination charge paid by an SP to
receive a fixed or mobile call and this situation would obviously not arise. We also
note that we do not consider that the current level of origination charges for 116 calls
leads to any material distortion of competition between fixed and mobile OCPs given
the low volumes and revenues associated with 116 calls. As a result, we do not
consider that we should exclude the scenario in which existing wholesale
arrangements for 116 are maintained from our IAR on the basis of Step 2.

Principle 3: practicality

12.192If origination payments are maintained at their existing levels, this clearly satisfies
Principle 3 as it must be practical to implement charges that are already in place.

12.193If instead origination payments for 116 calls are renegotiated to reflect our estimates
of pure LRIC, this would imply a different level of payment for each of fixed and
mobile 116 calls. In this case, we consider that our conclusion for 080 under Principle
3 is equally relevant to 116; i.e. that it would be possible to distinguish between fixed
and mobile originated calls if a separate charge for each were to be implemented.

12.194 We recognise that our proposed IARs imply significantly higher origination charges
on 080 than on 116, despite the fact that both number ranges will be free-to-caller
under our proposals. In the absence of other factors, having a significant difference in
origination charges between the two number ranges may raise issues of practicality
by encouraging migration from 080 to 116. However, we note that the current system
applying to 116 numbers (whereby these are allocated by Ofcom under very strict
conditions) means that the scope for arbitrage between 116 and 080 (e.g. to avoid
higher origination charges on 080) is likely to be negligible in practice.
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Conclusion

12.1951n light of the evidence considered under Principle 1 to 3 above, we consider it
appropriate to assume that fixed and mobile origination charges for 116 calls will
either both be maintained at existing levels or will be set at our estimates of pure
LRIC.

12.196 For the purposes of clarity, we consider that there are two possible scenarios:

e origination payments reflect the current arrangements, whereby both the fixed
and mobile origination payments are at 0.5ppm (below LRIC in the case of mobile
and above pure LRIC in the case of fixed); or

¢ If any of the current arrangements are renegotiated, both the fixed and mobile
origination payments reflect the pure LRIC costs in each case, namely:

0 0.0-0.1ppm in the case of fixed origination; and
0 0.8-0.9ppm in the case of mobile origination.

12.197 In response to the comments from EE and Vodafone (summarised in Annex 27), we
disagree that our approach would result in under-recovery of their costs of originating
calls to 116 numbers. We note that the application of the three Principles of our
framework to the evidence currently available to us would give mobile OCPs the
opportunity to recover costs equal to our estimate of pure LRIC for 116, thereby
allowing for efficient cost recovery. However, we also consider the current charging
arrangements involving a mobile origination payment below pure LRIC to be
consistent with our Principles because these arrangements were commercially
agreed between OCPs and TCPs, and we noted that under Principle 1 OCPs were
free to choose a payment below pure LRIC if they wished. This does not mean that
we would expect mobile OCPs to agree to a payment below pure LRIC, but rather
that they may choose to do so.

12.198 We use the ranges described above to inform our policy assessment in Section 13.
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Part C - Section 13

Assessment of 080 and 116 options

Introduction

13.1 In this section we set out the reasoning behind our provisional decision™* to set a
maximum retail price of zero for consumer calls to the 080 and 116 ranges (a ‘free-to-
caller’ approach). We consider that this will address the consumer harm and market
failures we identified in Section 4. In reaching this provisional decision, we have also
taken account of our policy preference for the 080 range.

13.2 Annex 29 contains a summary of the stakeholder responses we received to the April
2012 consultation on our preferred option for the 080 and 116 ranges, and the
alternative options we considered. It also sets out our response to the points raised.

13.3 We set out below a summary of our concerns, our updated assessment and the
decision we are minded to take. We do this first for the 080 range and then for the
116 range.

Ofcom’s policy preference for the 080 range

13.4 Inthe April 2012 consultation we highlighted that Ofcom (and Oftel before it) had
historically had a policy preference for 080 numbers to be “free, or as close to free as
possible”. We also noted that the original intention for the range was that it should be
free-to-caller, which was reflected in Oftel documents dating from 1996.'%

13.5 In setting out our provisional view that the 080 range should be made genuinely free-
to-caller, we noted in the April 2012 consultation that our view differed from Oftel's
2001 determination that retail charges for calls to 080 numbers should be permitted
(provided an announcement was made to the caller about the charges at the start of
the call).’*® However, we set out a number of reasons why taking a different view to
the Oftel determination was justified, in particular the increased reliance by
consumers on mobile phones as their primary communication method, the evidence
of consumer harm (discussed further below) and evidence that SPs on the range
were willing to pay increased origination charges in order to guarantee free calls to
their customers from mobile phones. Furthermore, we noted that making 080 free-to-
caller was also in line with the original intention for the range.

13.6 Having considered the responses to our April 2012 consultation, we remain of the
view that it is appropriate for us to have a policy preference that calls to 080 numbers
should be free-to-caller. We also remain of the view that, to the extent this policy
preference differs from Oftel's view in 2001, this is justified by changes in
circumstances during the intervening period (as described above) and that this policy
preference brings the range back into line with the original intention behind its
allocation and designation in the Numbering Plan.

131 As stated in Section 2 of this document, we are minded to make the 080 and 116 ranges free-to-

caller. Our decision remains subject to final confirmation in light of some specific areas of further
consultation which are listed in paragraphs 2.46 to 2.53.

132 5ee paragraphs 14.19 to 14.22 in Part C, Section 14 of the April 2012 consultation.

133 See paragraphs 16.261 to 16.264 and Table 16.17 in Part C, Section 16 of the April 2012
consultation.
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13.7

Notwithstanding this preference, we have also presented evidence of market failures
and consumer harm arising from the current operation of the 080 number range, and
consider that a free-to-caller approach is the most appropriate and proportionate
means of addressing these harms. In order to reach this view, we have assessed the
impact of a free-to-caller approach (as well as the alternative regulatory option we
considered) by reference to a number of different criteria. We set out this assessment
below, together with the detailed reasoning and evidence upon which we have relied.
We have reached our provisional decision to make the 080 range free-to-caller as a
result of this assessment, coupled with our policy preference.

Consumer harm and market failures on the 080 number range

13.8

13.9

13.10

We set out in Part A, Section 4 our view of the consumer harm and market failures
that arise on the 080 number range. We identified the following three market failures:

e lack of consumer price awareness;

e the vertical externality: by this we mean that OCPs are not sufficiently
motivated by the preferences of SPs on non-geographic numbers and therefore
do not take into account the impact of their call pricing decisions on these SPs
when setting their retail prices; and

e the horizontal externality: by this we mean that individual OCPs and SPs do not
have an incentive to take into account the impact of their NGC pricing on the
reputation/brand of the 080 number range, or on non-geographic numbers as a
whole.

As set out in the April 2012 consultation and in Section 4, while the 080 number
range is the most recognised and popular non-geographic number range™**,
consumer confidence in the pricing of 080 calls is surprisingly low. There is clear
evidence of consumer price confusion, even on fixed lines (despite the consistent
pricing of 080 calls from fixed lines, i.e. they are always free). We consider that this
suggests that the actions of mobile CPs with respect to retail prices for 080 calls is
influencing consumer perceptions with respect to the prices for those calls from a
fixed line (this is the horizontal externality effect). This confusion over the price of
fixed calls to 080 numbers appears to be linked to consumers’ expectations about the
price of calls to other number ranges, including the 0870 and 0845 ranges. In
addition, there is evidence that some consumers may be overestimating the price of
080 calls, and therefore they could be deterred from making 080 calls as a result.

The absence of a completely free-to-caller number range is a central example of the
vertical externality problem. Evidence from our survey of SPs on the 080 range
indicates that a significant proportion would like a genuinely free-to-caller number,
however, the preferences of those SPs are not being met. This is because mobile
OCPs do not have the incentives to take account of these SP preferences. Whilst a
handful of SPs have been able to negotiate directly with mobile OCPs in order to
obtain a free-to-caller 080 number, there is clear evidence of significant difficulties in
that negotiation process, with high transaction costs and a negotiating power
imbalance. It is therefore clear that SPs are denied a choice of a true free-to-caller
service despite the willingness of some SPs to fund such a service.

134

080 has the highest volumes of calls of all the non-geographic number ranges. 2010 Flow of

Funds study, p.44.
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13.11 These market failures lead to a number of outcomes which have a harmful impact on
consumers, these are:

e demand for 080 calls is suppressed,;
¢ the prices of 080 calls (specifically 080 mobile calls) are not set at efficient levels;

¢ SPs may be prevented from providing certain services on the 080 number range,
and may not have sufficient incentives to invest in service availability and
innovation; and

e loss of access to socially important services on the 080 number range,
particularly for vulnerable customers.

13.12 We therefore consider that there is significant evidence of consumer detriment in
relation to the 080 number range which warrants our intervention. Section 4 and
Annex 8 in Part A set out the evidence supporting our conclusions in this respect.

13.13 Our policy objective is therefore to address these market failures and develop a
structure which protects consumers from the harm we have identified. We have set
out below our updated assessment of the options for achieving this and the decision
that we are minded to take, based on that assessment.

Assessment of the options for the 080 range

Approach in the April 2012 consultation
13.14 We consulted on and assessed two options in the April 2012 consultation:

e Option 1: free-to caller: set a maximum price of zero that applies to all OCPs;
and

e Option 2: Maximum Mobile Price (‘MMP’): set a maximum price of zero for all
fixed calls, and a maximum price above zero for mobile calls to 080 numbers.

13.15 Inthe April 2012 consultation, we did not differentiate between consumer and
business calls to 080 numbers and assumed that each Option would apply in respect
of both types of call. We assessed these options against the status quo.*®* We also
considered some alternative approaches put forward by stakeholders, such as
intervention only at the wholesale level and an extension of the approach taken by
the DWP with its 080 helplines.**® However, we proposed to reject these alternative
options on the basis that they would not be sufficient to address the concerns we had
identified.™’

1% We rejected the status quo as an option in the April 2012 consultation, noting that given the

evidence of consumer harm it was not an appropriate option (see paragraph 16.48 in Part C, Section
16 of the April 2012 consultation).

% The pWP negotiated directly with some mobile OCPs to ensure the zero-rating of its 080 helplines
(see paragraph 11.15 for further details of this arrangement). Some stakeholders suggested that this
approach could be expanded so that SPs that had a particular need or desire for their service to be
free-to-caller could enter into commercial arrangements with mobile OCPs.

13'See paragraphs 16.19 to 16.44 of the April 2012 consultation (Part C, Section 16) for our
assessment of the alternative options. Some stakeholders continue to argue in favour of these
alternative options. We have responded to these arguments in Annex 29.
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13.16 We carried out a qualitative assessment of the potential benefits and costs of each of
the two consultation options using our assessment criteria.**®* On the basis of that
assessment our provisional view was that Option 1 would best address the consumer
detriment identified in relation to 080 calls. We recognised that this option would
result in significant additional costs for SPs and was likely to result in some migration
by SPs away from the 080 number range. However, we considered that the costs
would be outweighed by benefits to SPs and consumers of making the 080 range
free-to-caller. In particular, we considered that Option 1 would have the greatest
impact on consumer price awareness. We recognised that SPs on 080 had diverse
preferences, but noted that more preferred the free-to-caller option as opposed to
setting a MMP.

13.17 Our preferred approach in the April 2012 consultation was to make the 080 range
free-to-caller.

Stakeholder responses and updated analysis of the 080 options

13.18 Nearly all respondents to the April 2012 consultation supported our preferred
approach of making the 080 range free-to-caller. These respondents included the
majority of fixed CPs that responded®*, two mobile OCPs'*°, several consumer
groups**, SPs (or their representative groups),*** and several individual
respondents. Some of these stakeholders indicated, however, that their support was
dependent on the way in which the free-to-caller approach was implemented (in
particular the level of the mobile origination charge and the regulation of those
charges).'®

13.19 EE and Virgin Media were the only respondents that were opposed to making the
080 range free-to-caller. They continued to argue that alternative, less
interventionist, options were more appropriate. EE in particular challenged the
proportionality of the free-to-caller approach and Virgin Media argued that we had not
sufficiently taken into account the negative consequences. Furthermore EE argued
that, if intervention was required, then MMP would be the more effective approach on
the 080 range for addressing the consumer harm (along with designating 0500 as the
free-to-caller range).™*

13.20 EE also noted that we had not conducted a quantitative assessment of the costs and
benefits of our proposals for the 080 range. It said it found our reasons for doing so
‘unconvincing’, and our failure to do so was evidence that our proposals did not meet
the mandatory statutory requirements of being necessary and proportionate for the
protection of consumers.

13.21 We have responded to stakeholder comments on our analysis of these options in
more detail in Annex 29 and take these comments into account in our analysis in the
remainder of this section. In summary, we remain of the view that the alternative
options put forward by these stakeholders do not adequately address our concerns

138 These criteria are set out in Section 3.

189 Including BT, CWW, FCS, [¥<], Magrathea, Sky, Scottish and Southern Energy (‘SSE’), TalkTalk,
UKCTA and Verizon,

149 yodafone and Three.

1 Including the Citizens Advice Bureau (‘CAB’), Consumer Focus, the Communications Consumer
Panel and the Fair Telecoms Campaign.

142 Including Action4, the Direct Marketing Association, the DWP, National Grid, Northern Gas
Networks and the Helplines Association (‘THA’).

13 We discuss these issues in Sections 12 and 14 respectively.

144 Annex 29 sets out EE’s and Virgin's comments, as well as our response, in more detail.
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and that a free-to-caller approach is proportionate in light of our objectives (described
above). Our updated impact assessment now quantifies a number of costs that were
not included in our April 2012 consultation — see Annex 10. However, we continue to
consider it more appropriate to assess the benefits of making the 080 range free-to-
caller in a qualitative manner, rather than by applying the quantitative framework that
we have used to evaluate the unbundled tariff — see Annex 11.

Below, we set out our analysis of the free-to-caller and MMP options against each of
our assessment criteria, and summarise the evidence which supports our
assessment.™® We have also updated certain parts of our analysis, in light of
stakeholder comments in response to the April 2012 consultation, which affect our
assessment of the options for 080. In particular:

e as already explained in Section 12, we have revised our impact assessment
range (‘IAR’) for the level of fixed and mobile origination charges which we
assume in order to assess the impact of making the 080 range free-to-caller;

o the revisions to the IAR have also led us to revise our assessment of the potential
tariff package effect (‘'TPE’) that would result from making the 080 range free-to-
caller, as well as the costs to SPs resulting from increases in their origination
charges (see Annex 28 where we set out this assessment) and the impact this
may have on service availability;

e as noted above, we have updated our cost estimates for implementing a free-to-
caller approach. In particular, as well as updating our migration cost estimates,
we have now set out estimates for communication costs, misdialling costs and
billing costs. See Annex 10 for details of these estimates; and

¢ in light of stakeholder comments, we now consider that both the free-to-caller and
MMP approaches should only apply to calls made by consumers to 080 numbers.
By “consumer” we mean a natural person who uses the service for purposes
which are outside his or her trade, business or profession (i.e. it does not include
business callers). This is a consequence of our legal powers to impose maximum
prices and is explained in more detail in Section 5 and Annex 13. Where we refer
to ‘free-to-caller’ or ‘MMP’ in the remainder of this section, we therefore mean the
options described at paragraph 13.14 above, but applied only to calls made by
consumers to 080 numbers.

In the next sub-section, we assess Option 1 — free to caller against our assessment
criteria. We then assess Option 2 — MMP against the same criteria. We then set out
our overall assessment in relation to the 080 range.

Assessment of Option 1: free-to-caller

Assumptions used for the assessment of Option 1

13.24 Inthe April 2012 consultation we set out certain assumptions which we had made in

order to analyse the impact of a free-to-caller option. As noted above, we have
updated some of these assumptions since the April 2012 consultation and
summarise our revised assumptions below.

145

We frequently refer to the December 2010 consultation, the April 2012 consultation and

accompanying surveys or research for full details of the evidence upon which we rely.
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Impact Assessment Range (‘1AR’)

13.25 If the 080 range is made free-to-caller, then origination charges for calls to 080
numbers may also be subject to change. In order to assess the impact of making the
080 range free-to-caller on CPs, SPs and callers, we therefore need to make
assumptions about the likely level of mobile and fixed origination charges that would
apply under this option. For the purposes of our assessment we have assumed two
ranges for mobile origination payments. As explained in Section 12, our base case
scenario range is derived by applying our framework for assessing origination
charges to the evidence currently available to us. This results in a range of mobile
origination payments between 1.3ppm and 3ppm, although we note there are some
parts of this range which apply only in conjunction with certain other assumptions. In
particular, our base case scenario range excludes any combinations of assumptions
which are inconsistent with what we consider to be an appropriate average SP cost.
As noted in Section 12, we place less weight on the extreme ends of the range (e.g.
below 1.5ppm or above 2.5ppm) because we would consider these payments fair
and reasonable in a more restrictive set of circumstances than we would payments
closer to the middle of our base case range.

13.26 Our base case scenario range is also reflected in the consultation (also published
today) on our draft guidance as to how we would resolve any future dispute about
whether origination charges are fair and reasonable. We think that mobile origination
payments are most likely to fall within our base case scenario range. However, we
have also assumed a wider IAR of between 1.0ppm to 3.7ppm for mobile origination
payments, which includes those scenarios not considered within our base case
scenario range. We consider it very unlikely that mobile origination payments will fall
within this wider IAR because of the requirement that origination charges be fair and
reasonable and our proposed guidance on how we would approach any dispute
about fair and reasonable charges. In conducting our impact assessment, we
therefore place most weight on costs and benefits associated with a mobile
origination payment within our base case scenario range, and consider the costs and
benefits associated with payments within our wider IAR for the purposes of
robustness only.

13.27 The fixed origination charge we have assumed for the purposes of our impact
assessment is 0.3 to 0.6ppm. Section 12 set out the methodology we have used to
derive these assumptions and explains any differences from the assumptions we
made about origination charges in the April 2012 consultation. Stakeholder
comments in relation to our impact assessment ranges for origination charges are
addressed in detail in Annex 27.

Impact on demand (fixed to mobile substitution)

13.28 We explained in the April 2012 consultation that fixed to mobile substitution was likely
under the free-to-caller option. We explained that it would be reasonable to assume
that between 40% and 50% of 080 call minutes would be originated from mobiles, in
the medium term, if 080 were made free-to-caller.*®

13.29 We now consider that the share of 080 calls originated from mobile is likely to be
slightly higher. For the purposes of our assessment we how assume that the share
of 080 calls originated from mobile is likely, over time, to reach 45% to 60%. This is
explained in more detail in Section 12. Substitution is likely to bring some

145 Compared to 5% of 080 calls being originated from mobiles in 2009. 2010 Flow of Funds study,

p.6.
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convenience benefits to callers (as a caller presumably uses their mobile rather than
a fixed line to make a call because it is more convenient). On the other hand, SPs
may not benefit if they are indifferent to the device used to originate a call and would
face higher mobile origination payments.**’ Substitution also benefits mobile OCPs at
the expense of fixed OCPs.

Impact on demand (overall demand)

13.30 We believe that an increase in overall demand from making the 080 range free-to-
caller is likely to benefit callers, SPs, OCPs and TCPs. We stated in the April 2012
consultation that we would expect an increase in overall demand for two reasons:

e because of improved consumer price awareness (including greater certainty and
confidence in the price of 080 calls); and

o from lower actual mobile call prices.

13.31 One stakeholder (EE) argued that we had not provided evidence that making 080
free-to-caller would increase overall demand. We have responded to these
arguments in Annex 8 in Part A. We have set out evidence of how demand for 080
calls is currently suppressed by a lack of consumer confidence in 080 prices in
Section 4 of Part A. In light of this evidence, we remain of the view that whilst it is
difficult to predict the exact impact of making 080 free-to-caller on overall demand, it
is likely that greater consumer confidence in call prices, as well as lower actual call
prices from mobiles, will create an increase in demand.

13.32 Itis, however, worth highlighting that we have not assumed an increase in demand
for 080 calls in all parts of our assessment. In our estimates of the potential TPE that
we use in this impact assessment, we have assumed that demand is static. This has
been done primarily for the purposes of simplicity, because, as noted above, it is
difficult to predict with accuracy the actual extent of the likely increase in demand. It
is also a conservative assumption because it is likely to overstate the costs (and
understate the benefits) to both fixed and mobile OCPs.**®

13.33 We discuss in more detail below how making the 080 range free-to-caller will improve
consumer price awareness thereby leading to increased demand.**

Assessment against criteria

13.34 As in the April 2012 consultation, we have assessed the free-to-caller option against
the following criteria:

e consumer price awareness;
o efficient prices;

e service quality, variety and innovation;

“we recognise this may not be the case for all SPs as some may use specific numbers to target

mobile callers.

18 \We note that in Annex 28, we have considered scenarios where overall demand increases- albeit
by a small amount. These scenarios are not discussed in this section, but have no material impact on
the TPE due to the scale of demand increase assumed.

149 See the sub-section below headed ‘consumer price awareness’.
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e access socially important services; and

e regulatory burden.*®

13.35 Annex 29 sets out in more detail how we assessed these criteria in the April 2012
consultation, stakeholder comments on our assessment and our response to those
comments. The following paragraphs summarise our conclusions having taken
account of the full range of evidence presented in the April 2012 consultation,**
stakeholder comments and any further analysis we have carried out in light of those
comments. However, reference should be made to Annex 29 and the relevant
sections of the April 2012 consultation for the evidence and analysis which supports
these conclusions.

13.36 The analysis in the paragraphs below summarises our impact assessment of making
the 080 range free-to-caller but this is supported by other sections and Annexes,
including the previous section, Annex 26 on the cost of originating calls and Annex 28
on the tariff package effect. In addition, as discussed in more detail in paragraph
13.135 below (and in Annex 11) we have not carried out a quantified assessment of
the benefits of making 080 free-to-caller but have instead set out these benefits
qualitatively in our assessment in this Section. We weigh these benefits against our
estimates of the costs (which we quantified in Annex 10) to arrive at our preferred
policy option.

Consumer price awareness

13.37 Inresponse to the April 2012 consultation, the majority of stakeholders supported our
view that making the 080 range free-to-caller would improve consumer price
awareness, in particular noting the benefits of its clearer pricing message. EE,
however, disagreed. It questioned whether price awareness of 080 was in fact poor
and considered that other, less interventionist means would achieve similar
improvements in price awareness. We have responded to EE’'s comments in more
detail in Annex 29. In summary, we remain of the view that consumers are confused
about the price of calling 080 numbers and that some consumers overestimate the
price of these calls. As noted above, in Section 4 we set out the evidence that
supports our view.

13.38 We consider that making the 080 range free-to-caller is the most effective means of
addressing the issues of consumer price awareness on the 080 range. In particular:

e SPs will be able to advertise a clear pricing message: unlike currently, SPs
will be able to state in their advertising to consumers that their 080 number is
‘free’ (and that will apply from both fixed and mobile lines). Most consumers are
likely to obtain non-geographic numbers from sources which allow the free-to-
caller message to be presented alongside the number being dialled, meaning
those consumers will be aware that calls are free at the point of call.**? This will

%0 \we asked for stakeholders views on the appropriateness of these criteria in the December 2010

consultation (see question Q2.3, and in particular Annex 1). We set out stakeholder comments made
in response to this question in Part A, Section 5 of the April 2012 consultation (see paragraphs 5.86 to
5.115). Whilst some stakeholders commented on specific aspects of the criteria, including how they
were applied, none indicated that they were inappropriate as a basis for an assessment of the options
for regulating non-geographic calls.

%1 5ee the April 2012 consultation, Part C, Section 16, paragraphs 16.94 to 16.209.

152 2011 Consumer survey, question GL14. 65% of callers obtained the telephone number for the last
company or publication organisation they called from at least one of the following sources: the

214



Simplifying non-geographic numbers — Part C

promote greater certainty and confidence in 080 call prices by consumers. The
2011 Experimental research found that providing participants with the exact price
at the point of call led to the best call decisions;** and

e ‘free’is the simplest price point: this simplicity means it will be easy for
consumers to learn and remember (as well as being easy for OCPs and SPs to
communicate). Therefore, even where consumers do not have a pricing
message in front of them for a particular 080 number, the consistency and
intuitive simplicity of the ‘free’ price point will assist callers in learning that 080
calls are always free, for example they may remember having seen another 080
number advertised as ‘free’. In addition there will be a number of other ways in
which the 080 is free-to-caller message will be reinforced, for example:

o it will be in the interests of mobile OCPs to promote that 080 calls are free-to-
caller (because it will encourage the increase in volumes of mobile 080 calls);

0 we expect the positive message that 080 is free-to-caller will form a central
part of Ofcom’s general communication activities (see Section 5 for further
details); and

o0 a free-to-caller number associated with the 080 prefix is consistent with the
practice in many other countries.*®* Indeed, there is evidence which suggests
that other countries who have implemented a genuinely free-to-caller model
also have high consumer understanding of the system.*

13.39 We therefore consider that making 080 free-to-caller will significantly improve
consumer price awareness and act to protect consumers from the harm currently
arising from the confusion and lack of confidence in 080 call prices. In the April 2012
consultation we said that we considered this option would offer the greatest benefits
in terms of consumer price awareness, and we therefore gave particular weight to
this benefit in assessing this option.**® We still consider this to be the case. In
addition, we consider there are wider benefits to consumer confidence from making
080 free-to-caller, extending beyond improved confidence in the price of calls to 080
numbers alone. In particular, given the high profile nature of 080, we expect this
change to contribute significantly to efforts to increase consumer confidence in non-
geographic numbers generally.

Efficient prices

13.40 We consider that making the 080 range free-to-caller will lead to more efficient prices
than the status quo. We recognise, nevertheless, that we cannot be certain that it will
lead to the most efficient pattern of prices.

13.41 Making the 080 range free-to-caller will help address the negative externalities we
have identified (and these externalities are one reason why prices are currently
inefficient). It will:

internet; a letter, bill or leaflet from the company being called; a written advertisement; or an advert on
the TV or radio.

153 Specifically ‘treatment 2’ in that research (where there was no unbundling of call charges and
participants were told the price at the point of call) led to the highest percentage of correct call
decisions. 2011 Experimental Research, Table 9 on page 13.

14 See Table 6.5, p.48, Section 16 in Part C of the April 2012 consultation.

1%5 2011 International study, p.23

1% See paragraph 16.111 in Section 16, Part C of the April 2012 consultation.
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reduce the effect of the vertical externality: making the 080 range free-to-
caller will enable SPs who want a free-to-caller 080 number to obtain and
advertise such a number (currently, OCPs have limited incentives to take the
preferences of these SPs into account). This will offer significant benefits given
that a significant proportion of SPs would like to have a free-to-caller number
range.” As noted earlier, SPs that would prefer a free-to-caller number are
currently unable to offer (or face significant barriers in offering) one to their
customers and this is a primary example of the vertical externality which would be
addressed by making the 080 range free-to-caller;

address the effect of the horizontal externality: making the 080 range free-to-
caller will align 080 mobile prices with the 080 brand intention (i.e. a ‘free’ number
range) and will allow SPs to advertise a single pricing message to consumers of
‘free’ across all OCPs, and fixed and mobile calls. This strengthening of the 080
brand, and also improvements in consumer price awareness from a simpler
pricing message of ‘free’ 080 mobile calls, means consumer perceptions of the
prices of 080 fixed calls are also likely to improve.**®

13.42 We consider that by, helping to address these negative externalities, making the 080

13.43

range free-to-caller will enable 080 prices to better reflect consumer preferences
compared to the status quo.

In assessing whether making the 080 range free-to-caller will result in efficient prices,
we also need to consider to what extent it is likely to lead to a rebalancing of call
charges (i.e. the price for other types of calls could increase as a result of a reduction
in revenues from 080 calls). We refer to this as the tariff package effect (‘TPE’). We
have updated our TPE assessment in Annex 28 and we have set out a summary of
the results in the Tables below. The figures coloured in red relate to our estimates of
the TPE assuming origination payments within our Base case scenario range,
whereas those in purple relate to the wider IAR.

157

See paragraph 13.58 below where we set out evidence of SP’s preferences in this respect.

%8 As set out in Part A, Section 4 consumer understanding of mobile charging for 080 calls has led to
confusion about the price of fixed 080 calls, which is supported by the evidence of a correlation
between callers’ expectations of fixed and mobile 080 calls. In addition this confusion about the price
of fixed 080 calls appears to be linked to consumer expectations of the price of calls to other number
ranges, including 0845 and 0870. In particular see paragraph 4.15 in Section 4.
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Table 13.1: Impact on mobile OCP profits from 080 of making 080 free-to-caller
(compared to the status quo)*®

Mobile origination Proportion of 080 calls originated from mobiles
payment

+£6m +£22m™%°
+£42m +£70m

Note: Based on 2010 Flow of Funds data

Table 13.2: Impact on fixed OCPs profits from 080 of making 080 free-to-caller
(compared to the status quo)

Fixed Change in 45% of 080 calls 60% of 080 calls
origination overall 080 call originated from originated from

payment volumes mobiles mobiles
0.3ppm 0% -£22m -£25m
0.6ppm 0% -£11m -£17m

Note: Based on 2010 Flow of Funds data

13.44 The first table indicates that there could be a negative impact on mobile 080 profits
as a result of making the 080 range free-to-caller, particularly at the lower end of our
IAR. As set out in Annex 28, we expect a significant proportion of any reduction in
mobile 080 profits will be passed through to callers in the form of higher prices for
other mobile services via the TPE. We note that our estimates in all scenarios are
likely to overstate the impact of any adverse TPE on callers (and understate the
impact of any positive TPE on callers) because the calculations assume there is no
overall increase in demand resulting from making 080 free-to-caller. As set out in
paragraphs 13.30 — 13.33 above, we consider that some increase in demand is likely
as a result of improved consumer confidence in prices. As such, we consider it likely
that the actual impact on mobile 080 profits, and therefore on the TPE, would be
more favourable than is suggested by the numbers in the table. We also note that the
numbers below will overstate the impact of any TPE on callers (positive or negative)

%9 This assessment is made relative to the status quo and assuming no change in overall call

volumes.

1% Eor the avoidance of doubt, we note that this estimate is outside the Base case scenario range as
it assumes a fixed origination payment equal to 0.6ppm, which combined with a mobile origination
payment of 2.5ppm and a share of calls originated from mobile equal to 60% results in an average SP
outpayment exceeding 1.5ppm. We do not consider this scenario to lie within our Base case scenario
range for the reasons discussed in section 12. However, we do consider it for reasons of robustness
as part of our wider IAR.
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because we consider that the TPE is unlikely to be complete (i.e. 100%).®* This will
have the effect of overstating the harm to callers from a negative TPE but also the
benefits to callers from a positive TPE.

13.45 For most of the scenarios considered within our IAR, the estimated impact is
relatively small and indeed could potentially be positive (if the mobile origination
payment is at the upper end of our IAR and a greater proportion of 080 calls are
originated from mobile). Our base case range suggests the TPE is most likely to be
between -£24m and +£21m for mobile callers (as further discussed in Annex 28).

13.46 We recognise that the more pessimistic scenarios considered above are not
insignificant amounts, but note that even the most pessimistic of these is nonetheless
a small proportion of overall mobile OCP revenues.'®® Furthermore, we only predict
a negative impact of this magnitude when mobile origination payments are the
bottom of our IAR. As discussed in Section 12, within our base case range we place
less emphasis on payments at the extreme ends of the range (e.g. below 1.5ppm or
above 2.5ppm) because we would only consider these charges fair and reasonable in
a more limited set of circumstances. We are even less likely to consider payments
below our base case range and within our wider IAR (i.e. 1ppm to 1.3ppm) to be fair
and reasonable, given our proposed guidance and currently available evidence. See
Section 12 for more detail on this point.

13.47 The second table indicates, as we noted in the April 2012 consultation, that because
of the likely decrease in 080 fixed call volumes (due to fixed to mobile substitution)
there is likely to be a negative impact on fixed 080 profits, which we consider likely to
result in a negative TPE for fixed callers.'®® We estimate the negative TPE faced by
fixed callers could lie between £10m and £25m depending on the extent of fixed-
mobile substitution and the fixed origination payment, which we note is relatively
small in the context of overall fixed OCP revenues.*®

13.48 With respect to the question of whether any rebalancing of prices will reflect
consumer preferences, we noted in the April 2012 consultation that the results of our
2010 Consumer survey (which tried to ask consumers about their preferences in this
respect) did not seem to provide reliable evidence on consumers’ attitudes to the
price structure effect.’® Some stakeholders (e.g. EE) have continued to argue that
we should take into account the 2010 Consumer survey evidence, because they
consider it indicates that consumers are unlikely to prefer the rebalancing of retail
prices that would occur via the TPE if the 080 range is made free-to-caller. We have
responded to these arguments in more detail in Annex 29.

%1 This means that if (for example) mobile OCPs receive £1m less (say) from higher origination

ayments then the retail price of other telecoms services is likely to increase by less than £1m

%210 2012 mobile retail revenues were £15.1bn (Figure 5.1, Ofcom 2012 CMR, p.281). The 2010
Flow of Funds study indicates that mobile retail revenues from non-geographic calls in 2009 were
£610m (p.9).
183 Note that because of revisions to our volume assumptions and to our IAR for fixed origination
charges, our estimates of the impact on fixed OCPs profits have changed compared to those we set
out in the April 2012 consultation, where we set out a range of -£14m to -£20m (Table 16.7, p.55 in
Section 16, Part C of the April 2012 consultation).
184 |n 2012 fixed access and call revenues were £8.9bn (Figure 5.1, Ofcom 2012 CMR, p.281). The
2010 Flow of Funds study indicates that fixed retail revenues from non-geographic calls in 2009 were
£1255m (p.9).
185 See paragraphs 16.125 to 16.132 in Section 16, Part C of the April 2012 consultation. In particular
we considered that the phrasing of Q39 in that survey made it difficult for respondents to think about
the pros and cons of the price structure effect (i.e. the structure of prices where the total amount that
a consumer pays each month is unchanged).
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13.49 In summary, we recognise that it is difficult to precisely ascertain the importance
which consumers attach to rebalancing the relative prices of 080 mobile calls and
other call prices. However, as indicated in the paragraphs above, we consider that
the impact on both fixed and mobile callers via the TPE is likely to be relatively small
compared to the overall revenues in each market (although the more relevant
comparison for this impact assessment is with the benefits from making 080 free-to-
caller).

13.50 In any case, as noted in the April 2012 consultation, we consider the existence of any
TPE is not necessarily undesirable in the context of making the 080 range free-to-
caller. We have set out evidence which demonstrates that, because of consumer
confusion about prices, there are currently weaker constraints on the price of mobile
080 calls than on other, more visible, elements of consumers’ retail packages.'® This
means that current mobile 080 prices are likely to be inefficient and are unlikely to
reflect consumer preferences. As a result, at least some rebalancing of prices
between mobile 080 calls and other mobile services is likely to be beneficial.

13.51 We consider that making the 080 range free-to-caller will better reflect consumer
preferences than the status quo, by bringing mobile prices closer to an efficient level.
There is evidence to indicate that it would result in a more efficient structure of prices
than is currently observed:

o first, the price of mobile 080 calls will be significantly closer to any reasonable
estimate of the cost of originating an 080 call from a mobile than they are under
the status quo. We estimated the average retail price of a mobile 080 call to be
14.1ppm in 2009, according to data from the 2010 Flow of Funds study.*®’ This is
significantly further from any of our reasonable estimates of underlying cost of
originating an 080 call, which range from 0.8-0.9ppm — 5.5ppm*®®, than a retail
price of zero;

e second, we note that the balance of fixed to mobile calls on 080 is different from
the balance for other NGCs, and significantly different from the balance for other
call types.'®® We have previously set out evidence which illustrates that where
080 calls have been made genuinely free-to-caller, a large proportion of
consumers have switched from making fixed calls to mobile calls.*” This is likely
to be because consumers may often value a mobile call more highly than they do
a fixed line call (for example, because of the additional convenience offered by
mobile);

1% See Section 4 for details of this evidence, in particular paragraph 4.38.

1872010 Flow of Funds study, p.44.

18 See Annex 26. We note the upper bound relates to the costs of originating a 080 call under MMP
rather than free-to-caller because average mobile OCP retail prices are currently non-zero and
therefore incur the additional costs associated with billing and bad debt of originating a call under
MMP.

189 | particular in 2009 only 5% of 080 calls were originated from a mobile, compared to 11% of all
NGCs. 2010 Flow of Funds study, p.6. In addition, in 2011, 52% of call voice calls (49% in 2009)
were made from mobiles. Ofcom, 2012 CMR, p.14.

170 | particular, call volume data from the DWP indicates that when their 080 helplines were made
free-to-caller from mobiles, the proportion of mobile calls rose from around 7% to 40-45% within 12
months. See paragraphs 16.84 to 16.86 in Section 16, Part C of the April 2012 consultation. In
addition we discuss this evidence in further detail in Section 12.

219



Simplifying non-geographic numbers — Part C

¢ third, as noted above, a significant proportion of SPs would like to obtain and
advertise a free to caller 080 number.'”* SPs’ preferences are likely to be largely
a function of their callers’ demand for 080 calls, which suggests many consumers
may prefer free 080 calls from their mobiles. However, we recognise that SP
demand is not informative about consumers’ preferences for the price of 080 calls
relative to other mobile services, so we put less weight on this factor in our
assessment of efficient prices; and

¢ finally we note that most stakeholders, including all of the consumer groups who
responded to this consultation, were strongly in favour of making the 080 range
free-to-caller. As these respondents were representing the interests of
consumers, we consider this is supportive of our view that the balance of prices
under a free-to-caller approach will be more closely aligned with consumer
preferences than the status quo.

13.52 Some stakeholders (EE and Virgin Media) are concerned that the fixed-to-mobile
substitution that is likely to occur as a result of making the 080 range free-to-caller
will be inefficient as callers will not receive a price signal which reflects the additional
costs of originating mobile calls (compared to the costs of originating fixed calls). We
have responded to these comments in more detail in Annex 29. We recognise that
making the 080 range free-to-caller does not provide this price signal and therefore
may result in some callers using their mobile phones too frequently (rather than their
fixed lines). We have calculated the possible upper bound of the level of this
inefficiency to be between £21m and £32m. These calculations are explained in more
detail in Annex 29. In particular, we note that these figures will overstate the level of
inefficiency (for the reasons explained in that Annex) and we expect the actual level
of inefficiency to be significantly lower.*"

13.53 However, we consider the efficiency impact of setting both mobile and fixed prices to
zero will be limited by the fact that the difference in incremental resource cost of
originating fixed and mobile 080 calls is relatively small - approximately 0.7 to 0.8ppm
according to our estimates (see Annex 26).'”® This is in contrast to the gap between
fixed and mobile prices, which is significantly larger than the difference in resource
costs — the average retail charge for mobile calls in 2009 was 14.5ppm (compared to
zero for fixed line calls).*”* As a result whilst we accept that the mix of calls arising
under a free-to-caller approach may not be at the most allocatively efficient level, we
consider that it is likely to be an improvement compared to the status quo. Indeed we
consider that the overall impact of this fixed to mobile substitution could be beneficial
for consumers, because it will lead to some consumers choosing the ‘wrong’ device
less frequently, i.e. they will benefit from calling 080 numbers from their mobiles more
often, because this is more convenient for them.

13.54 In summary, we consider that making 080 free-to-caller will lead to a more efficient
pattern of prices than is currently the case- particularly for mobile origination
payments within our base case scenario. For mobile origination payments below this

"L For example, in our 2011 SP survey, 72% of SPs said that mobile callers not paying for calls to

080 would be important to their organisation (Q11). See also the evidence set out in paragraph 13.58
below.

72 |n addition we consider that this cost will be built in to some extent because SPs will take it into
account in deciding what type of service or interaction they want to have with their customers who use
080 numbers. Some SPs may make the calculation that it will internalise that inefficiency cost
because the value to them of offering their customers ease of contact is greater.

178 We calculate the LRIC cost of fixed to be between 0-0.1ppm and for mobile as 0.8 to 0.9ppm,
therefore the difference is 0.7 to 0.8ppm.

17 2010 Flow of Funds study, p.44.
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level and towards the lower end of the IAR, we still consider the benefits to pricing
efficiency from addressing the vertical and horizontal externalities would be
significant and would represent an improvement in pricing efficiency over the status
quo. Nonetheless we do recognise there would be a more material mobile TPE in
these scenarios and take this into account in our overall assessment of the free-to-
caller option below.

Service quality, variety and innovation

13.55

13.56

As noted above, making the 080 range free-to-caller will increase consumer price
awareness and confidence and also provide a ‘free’ retail price point for both
consumers and the significant proportion of SPs who are willing to pay for a free-to-
caller number. These effects are likely to have a positive effect on service quality,
variety and innovation on 080 number range in the following ways:

e Dbetter price awareness and lower mobile 080 call prices are likely to
increase demand: we set out evidence above that supports our expectation that
overall demand for 080 calls would increase if the 080 range was made free-to-
caller. This would be likely to increase the attractiveness of the number range to
SPs, encouraging SPs to open new services on the range and to invest more in
existing 080 services with a positive effect on service availability;

e improved consumer confidence in using 080 numbers will improve the
brand reputation of the number range: we anticipate that consumer price
awareness will be considerably improved if the 080 range is made free-to-caller,
with the result that consumers will be more aware that calls are free and have
more confidence in the number range as a result. We consider this is likely to
mean that 080 numbers are better regarded by callers, which in turn is likely to
make it more attractive for SPs to use them. As with increased demand for 080
calls, improving the reputation of the 080 number range with callers is likely to
encourage SPs to invest in service quality and availability on the range;

e widen the potential for SPs to adopt innovative business models: while it is
difficult to predict with certainty the scale and type of services which may become
available if the 080 range is made free-to-caller, we consider it likely that
innovative services may develop (e.g. certain services which are dependent on
callers not being charged such as reverse-charge services or services funded by
advertising revenue rather than revenue share).'’

On the other hand, a consequence of making the 080 range free-to-caller is that SPs
currently active on this number range would be likely to face an increase in mobile
origination charges, which is likely to have a negative effect on service availability.
We have set out our updated estimates of the likely cost impacts on 080 SPs below.
We provide cost estimates using both our base case scenario range for mobile
origination charges and our wider IAR.

175

In Annex 11, Part A of the April 2012 consultation we set out some examples where innovative

services may have been stifled by the current NGC system. This included Freephone services.
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Table 13.3: Making 080 free-to-caller impact on SP costs (using the base case —
estimates marked in red - and IAR)

Mobile Proportion of mobile 080 calls
origination

+£5m (+7%) +£20m (+28%)
+£20m (+28%) +£39m (+56%)
+£49m (+70%) +£79m (+112%)*7
+£85m (+120%) +£127m (+179%)

13.57 Inthe April 2012 consultation, we estimated that the costs to SPs of making the 080
range free-to-caller were likely to lie between £87m and £137m.*”” We now consider
the increase in SP costs is likely to be lower than this for reasons set out in Annex 10
- between £20m and £64m*"® for mobile origination payments within our base case
scenario, and between £5m and £127m for our wider IAR.

13.58 Nevertheless, we recognise that there would still be significant increases in costs for
SPs in making the 080 range free-to-caller. However, our evidence suggests that a
significant proportion of SPs would like a free-to-caller number:

e 89% of SPs said that the fact that the callers from fixed lines do not have to pay
for calls to their 080 number was important, or very important, to their
organisation, and 72% said that mobile callers not paying for calls was important
or very important;*"

e 87% said the message or brand associated with having an 080 number was
important or very important;*®

o 45% of respondents said the one aspect of the 080 range that they would most
like to change was the charges from a mobile;*®*

178 For the avoidance of doubt, we note that this estimate is outside the Base case scenario range as

it assumes a fixed origination payment equal to 0.6ppm, which combined with a mobile origination
payment of 2.5ppm and a share of calls originated from mobile equal to 60% results in an average SP
outpayment exceeding 1.5ppm. We do not consider this scenario to lie within our Base case scenario
range for the reasons discussed in Section 12. However, we do consider it for reasons of robustness
as part of our wider IAR.
"7 See Table 16.8 on p.59 in Section 16, Part C of the April 2012 consultation.
78 This estimate is calculated assuming a mobile origination payment equal to 3.0ppm, 45% of calls
originated from mobile and a fixed origination payment equal to 0.3ppm.
792011 SP Survey, Q11 “How important is it to your organisation that 080 numbers have the
following features ...the fact that callers from fixed lines don’t have to pay / callers from mobile
Psr(}ones don't have to pay”.

2011 SP Survey, Q11 “How important is it to your organisation that 080 numbers have the
following features ... the message or brand associated with having a 080 number”.
181 2011 SP Survey, Q13 “If you could change only one of the following aspects of 080 numbers,
which one would it be?”
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o 47% of 080 SPs said that the current mobile charges were a disadvantage to
their business (in terms of the number of calls they received), and of that 47%,
36% were willing to pay more in exchange for making mobile 080 calls free-to-
caller (and some SPs were willing to pay quite a lot more).*®?

13.59 Nevertheless, we recognise that not all SPs will be able to afford increases in mobile
origination charges and some may migrate away from the 080 range. A number of
stakeholders (CWW, EE and FCS for example) indicated concerns about this impact
in response to the April 2012 consultation, for example noting that it could lead to
perverse consequences for SPs and consumers (e.g. reduced service availability,
reduced quality of service, less innovation). We set out our detailed response to
these comments in Annex 29.

13.60 Inthe April 2012 consultation we said that, based on the 2011 SP survey, only a
minority of SPs (around 19%) might potentially migrate away from the 080 range as a
result of making it free-to-caller.'®® This 19% was based on the IAR of 2.5ppm to
3ppm which we used in the April 2012 consultation (as well as an assumption that
the proportion of mobile calls would increase to between 40 and 50%).

13.61 We have now revised our assumptions about the likely level of mobile origination
charges and extent of fixed-mobile substitution - see paragraph 13.22 above and
Annex 27 and Section 12 for further details of these revisions. These revisions
potentially affect our interpretation of the 2011 SP survey results because the
guestion about migration was asked in the context of different increases in overall
origination charges, which will depend both upon the level of mobile origination
payment and the degree of fixed-mobile substitution.

13.62 On the basis of these revised assumptions, we still consider the results of the 2011
SP survey suggest it is likely that 19% of SPs could get rid of their 080 number
because this is the level which the survey results suggest would occur for mobile
origination payments within our base case scenario.'®* However, for mobile
origination payments outside of this base case but within our wider IAR, the same
survey results suggest that the proportion of SPs who would get rid of their 080
number may be lower or higher than 19%.

13.63 We discuss the impact of potentially lower migration levels in the context of our
overall conclusions on the impact of free-to-caller, where we weigh this benefit
against the more negative mobile TPE that would result from a lower mobile
origination payment. We note here that the survey results suggest that for origination
payments below our base case scenario range, the reduction in the proportion of SPs

182 2011 SP survey, Q14 “How do you feel about the impact of these mobile charges on the total
number of calls that you receive”, and Q16, “By how much would you be willing to increase the pence-
per-minute amount that you pay to receive calls”. The mean increase in the willingness to pay in
response to Q16 was 2.9ppm, but 8% indicated that they would pay between 10-19ppm more than
their current charges.

183 018 of the 2011 SP survey, where respondents were asked whether they would be likely to keep
their 080 number if their payments for using the number increased by 0.5ppm, 1ppm, 1.5ppm and
2pmm. At 1ppm 19% of SPs said they would be likely to get rid of their 080 number. Since not all
calls to an SP come from mobiles we estimated in the April 2012 consultation that a 1ppm increase
equated to a mobile origination charge of between 2.5ppm to 3ppm (using an assumption that the
Pgaoportion of mobile calls made to that SP is between 50% and 40%).

We discuss the accuracy of our survey results for predicting SPs’ likely behaviour in Section 12,
where we recognise there may be a margin of error in our predictions given the hypothetical nature of
the question posed to SPs. We nonetheless consider our survey results to be the most reliable guide
available to SPs’ likely responses.
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13.64

13.65

13.66

13.67

who say they would get rid of their 080 number would be likely to be small - see
Section 12 when we discuss the impact of different levels of origination payment on
SP reactions in deriving our base case scenario range.

In relation to potentially higher levels of migration, we note that there are some
scenarios when mobile origination payments are towards the upper end of our wider
IAR and fixed-mobile substitution is also high where the survey results suggest the
proportion of SPs who said they would get rid of their 080 number could be materially
higher than 19% - between 28% and 36% in the most extreme scenarios. However,
we consider these scenarios very unlikely.

As discussed at paragraph 13.26, we place more weight on likely SP migration for
origination payments within our base case range than for origination payments within
our wider IAR because we consider that origination payments are most likely to fall
within our base case range. Moreover we consider mobile origination payments
towards the upper end of our IAR are unlikely, given our requirement that origination
charges be fair and reasonable and our proposed guidance on how we would
approach any dispute about fair and reasonable charges.

Overall we accept that there is likely to be a potential negative impact of either
migration or loss of service as a result of making the 080 range free-to-caller. The
impact of this on consumers depends on whether SPs choose to migrate to another
range (and the type of number range they choose to migrate to) or to withdraw their
services altogether. In this respect, we note the 2011 SP survey asked all those SPs
who said they were ‘very likely’ to get rid of their 080 number under any increase in
hosting charges (i.e. including our base case scenario) what they were likely to do.'®
Of those SPs:

o 60% said they would migrate their service to another line. The impact on
consumers of this type of migration will depend on the number range they opt to
move to. We consider that many SPs are likely to migrate to number ranges
which offer many of the same benefits as the 080 number range (for example the
03 range, which is included in bundles of inclusive call minutes for many
customers) whilst more directly reflecting the preferences of the SP (which is that
a portion of the call charge is funded by the caller). Nevertheless, we recognise
that for most consumers the cost of calling these 080 services could increase if
they migrate to other numbers (particularly those callers which were using a fixed
line as contacting the service will no longer be free); and

o 15% said they would get rid of services altogether. This implies only 4% of SPs
overall might choose to do this*®® and therefore we consider that the impact is
likely to be small.

In the April 2012 consultation we highlighted that a further way in which SPs might
react to an increase in mobile origination charges could be to block mobile originated
calls to their service. The impact of this on service availability is unclear. On the one
hand, mitigating the impact of making 080 free-to-caller on SP costs by blocking
mobile calls may reduce migration, which would decrease any negative effect on

1% 318 of the 2011 SP survey. “if you did get rid of your Freephone number, which of the following
would you be likely to do”. This was therefore asked to 24% of the total SP sample. The small
sample size for this question was therefore small and the results can only be seen as indicative.

186

This is 15% of the 24% sample referred to in the footnote above. Note that there was an error in

Figure 16.11 of the April 2012 consultation (Part B, Section 16, page 63) where we incorrectly
reported this figure as 2%.
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service availability. On the other hand, call blocking may be used by those SPs who
did not indicate they were likely to migrate following an increase in origination charge,
which could increase the negative effect of making 080 free-to-caller on service
availability. Call blocking by SPs who were unlikely to migrate would particularly
disadvantage mobile-only callers who would no longer be able to access the service.
However, as set out in Section 14 we are proposing to set an access condition which
will require TCPs (who host 080 services on behalf of SPs) to purchase wholesale
call origination from any OCP upon reasonable request, which we consider will
effectively prevent TCPs/SPs blocking mobile calls.

13.68 We recognise, nevertheless, that SPs may retain their 080 service but react in other
ways which may reduce the quality of service. For example, it is possible to retain a
080 service but treat calls from mobile differently (e.g. routing them to an automated
message or using some other means to keep the duration of the call as short as
possible).*®” As with call blocking, the overall impact on service availability is unclear.
To the extent these cost mitigation measures are used instead of migration, they will
reduce the negative impact on service availability that would otherwise occur. To the
extent they are used by SPs who were not at risk of migrating, however, they will
increase the negative effect.

13.69 In Section 12, we discuss whether SPs are likely to use such cost mitigation
strategies as a result of making 080 free-to-caller. We observe that they do not
currently but also consider there is less cause for them to do so under the current
regime than there would be under a free-to-caller approach. TCPs have indicated
such measures are feasible and we are also aware of certain SPs who have adopted
similar measures to mitigate their overall cost (albeit not by treating mobile calls
differently from fixed). As a result, although we cannot be confident of the degree to
which these strategies would be used, we consider that higher mobile origination
payments (relative to fixed origination payments) may encourage SPs to request
these measures. If SPs face an excessive incentive to use these measures then it
could cause significant consumer detriment in the form of lower quality of service
when calling from a mobile or a reduction in service availability if the caller is
requested to contact another number. We note in Section 12 that we would expect a
mobile origination charge towards the lower end of our base case scenario (and
origination charges below this), to reduce the extent of any such reactions.

13.70 In assessing the overall impact of making 080 free-to-caller on service availability, we
note as we did in the April 2012 consultation that there are therefore two conflicting
factors at play:

¢ higher mobile origination charges are likely to lead to lower service availability
and quality as a result of increased costs for SPs leading to migration/loss of
some services from 080 and potentially other cost mitigation strategies; but

¢ improved consumer confidence and lower mobile call prices (addressing the
vertical externality), along the resulting increase in demand, are likely to increase
the attractiveness of the 080 range for SPs and thereby encourage service
availability and innovation. Making 080 genuinely free-to-caller is also likely to
have a positive effect on service availability by allowing SPs to introduce more
innovative business models, such as reverse-charge and advertising funded
services.

87 We received evidence from two TCPs [<] who said that this may be a potential reaction from CPs

to higher origination charges.

225



Simplifying non-geographic numbers — Part C

13.71

13.72

13.73

13.74

The balance between these effects depends on the level of mobile origination
charges. For mobile origination payments within our base case scenario, our view is
that the benefits to service availability are likely to outweigh the negative effects,
leading to an overall improvement in service availability relative to the status quo. We
recognise that a material proportion of SPs could migrate to another number range
even for an increase in their average outpayment which is consistent with our base
case (i.e. between 0.5ppm and 1ppm), and also that some SPs who remain on 080
may choose to adopt cost mitigation measures that reduce service quality
(particularly for mobile callers). However, we consider the benefits to service
availability from making 080 genuinely free-to-caller are likely to be significant. We
set out evidence in the April 2012 consultation that the status quo is having an
adverse impact on innovation on non-geographic numbers as a whole, including 080
- in particular as a result of consumer’s lack of confidence in NGCs (leading to
suppressed demand) and the vertical externality.*®® We consider that making the 080
range free-to-caller will lead to a substantial increase in consumer confidence in the
number range and thereby to increased call volumes, making the 080 range more
attractive to SPs and boosting service availability. It will also address the vertical
externality by creating a number range that is genuinely free-to-caller, which will allow
for the introduction of innovative business models that are very difficult to introduce
under the status quo (such as reverse charging and advertising funded services). We
consider the benefits to callers from this stimulus to service availability and innovation
on 080 are likely to be significant and therefore to outweigh the negative effects of a
loss of some existing services.

We also note that our survey evidence suggests that a significant proportion of SPs
would like a free-to-caller 080 number range.*®® Whilst those SPs remaining on the
range will have to absorb additional costs and a proportion will migrate to avoid
facing these costs, the fact that a majority would like a free-to-caller number when
mobile origination payments are within our base case scenario indicates that SPs
themselves also recognise the benefits of this approach. We consider this lends
further support to our view that SPs are likely to invest more in service availability and
quality on the 080 range as a result of making it free-to-caller.

We recognise that the balance between the two opposing effects on service
availability becomes less favourable at higher levels of mobile origination payments.
In particular, when mobile origination payments are towards the upper end of our IAR
and fixed-mobile substitution is also high, our survey evidence suggests that more
than 28% of SPs may choose to migrate to another number range or cease their
service altogether, and we also consider that a greater proportion of those SPs
remaining on 080 are likely to adopt cost mitigation measures. In addition, whilst
these scenarios would still result in increased demand for 080 calls and
improvements to the reputation of 080, the impact of these effects on the
attractiveness of 080 to SPs is likely to be reduced by the greater increase in cost.
As a result, we consider it is more finely balanced in these scenarios as to whether
making 080 free-to-caller would result in an overall improvement in service availability
relative to the status quo. However, we note as above that we consider mobile
origination payments of this level very unlikely.

For origination payments towards the lower end of our IAR, the net impact on service
availability could be even more positive than our base case scenario suggests. This
is because the proportion of SPs getting rid of their 080 number could potentially be

lower than 19% and the increased attractiveness of 080 to SPs as a result of it being

188

See Annex 11, April 2012 consultation.

189 See paragraph 13.58 above, and paragraphs 13.122 — 13.124 and Table 13.7 below.
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made free-to-caller would be offset by a smaller increase in cost. However, this
potentially greater benefit to service availability would come at the cost of a greater
mobile TPE, and therefore would not necessarily lead to better outcomes for callers.
We take this into account in our overall assessment of making 080 free-to-caller
below. As with mobile origination payments towards the upper end of our IAR, we
also consider these scenarios unlikely.

Access to socially important services

13.75 A wide range of different socially important services are provided on the 080 number
range. These include services offered by Government departments and utility
providers (e.g. gas, electricity and telephony providers), but also charities and not for
profit services. Information gathered from OCPs and TCPs in 2011 indicated that up
to 30% of services on the 080 range could fall within our definition of ‘socially
important’.*®® The same data indicates that around 10% of these ‘socially important
services’ (i.e. 10% of the 30%) on the 080 range are charities and/or not for profit,
and that the remaining 90% are mostly Government departments and utility providers
(e.g. gas, electricity and telephony providers). It is also worth noting that some of
these socially important services are already free-to-caller.'®*

13.76 Inresponse to the April 2012 consultation, several stakeholders (including the CAB
and Consumer Focus) agreed that making 080 free-to-caller would have a particular
benefit to vulnerable mobile only consumers. EE, however, argued that we had
overstated the potential for improvements in access to socially important services for
those consumers. Some stakeholders (in particular THA, and Consumer Focus)
were concerned that making the 080 range free-to-caller could have significant
negative consequences for SPs who offer socially important services, because the
increased costs created by a higher mobile origination charge could either lead to
them migrating away from the range (which also generates costs) or would
necessitate a reduction in the quality of the service they provide. We have
responded to these comments in more detail in Annex 29.

13.77 We consider that making the 080 range free-to-caller will improve access to socially
important services provided on that range for vulnerable consumers, in the following
ways:

¢ consumers will no longer be charged for calling socially important 080
services from a mobile: this is likely to be of particular benefit to those
vulnerable consumers that only have access to a mobile phone;**? and

19 see Section 4 in Part A where we set out our definition of socially important services. The

information about socially important services was set out in Part A, Section 5 paragraphs 5.106 to
5.111 of the April 2012 consultation. It was based on responses to an s135 request issued by Ofcom
to TCPs and OCPs in October 2011.

9% Certain charities and non-for profits are currently zero rated through the THA scheme (where
mobile OCPs do not pay any origination charge). The DWP negotiated directly with mobile OCPs to
make its 080 helpline numbers free-to-caller in January 2010. See Annex 20 of the April 2012
consultation for further details of these arrangements.

9215 2010 approximately 4% of households did not have access to a fixed line due to involuntary
factors — mainly affordability; and a further 7% voluntarily did not have access to a fixed line — The
2011 consumer experience report, Fig. 81, p.56 and Fig.80 on p.55. The 2012 Consumer Experience
Report did not break down voluntary and non-voluntarily non-ownership of fixed lines. However, the
total proportion of mobile-only households remained the same at 15% (Figure 26, p.38 of the 2012
Consumer Experience research report) and a higher proportion of DE households were mobile only
(26% in Q2 of 2012 — see Figure 32 on p.41 of the same report).
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e improved confidence and certainty in prices: the simplified pricing message
(a single ‘free’ price point) is likely to ensure that vulnerable consumers are not
deterred from calling 080 numbers to access socially important services.'*

13.78 Interms of the potential impact of SPs offering socially important services on the 080
range, we note that the 2011 SP survey evidence suggests that SPs providing
‘socially significant’ services were more likely to consider it ‘very important’ that their
080 numbers were made free-to- caller.”® However, we recognise that certain types
of SP who provide socially important services (e.g. charities and not-for-profit
services) may find it more difficult to absorb increases in mobile origination payments
than other providers of socially important services (e.g. government services and
utility companies).*®® The former category of SPs may choose to migrate, cease their
service altogether or adopt the cost mitigation strategies described above, to the
detriment of socially important service availability.

13.79 The potential impact of making the 080 range free-to-caller on charities and not-for-
profit services is difficult to predict with any precision. However, a number of
charities and not-for-profit services already have free-to-caller 080 numbers (for
example Childline, or those registered with THA's scheme), for which some mobile
OCPs do not receive origination payments. We noted in the April 2012 consultation
that mobile OCPs had previously indicated that they supported the THA’s scheme as
part of their commitment to corporate social responsibility.**® Therefore there should
be no reason for the mobile OCPs to change that approach if the 080 range is made
free-to-caller.

13.80 We note that the 030 sub-range could provide a viable alternative for those charities
and not-for-profit services who do face an increase in origination charges and choose
to migrate as a result, having been specifically carved out for these particular
services. " 03 calls are required to be treated in the same way as geographic calls,
including the inclusion within a call bundle where applicable. However, we recognise
that 03 is less attractive for callers than 080, particularly for fixed line callers who may
no longer be able to access any socially important services which migrate to 03 for
free from a fixed line (e.g. where their contract does not include bundled minutes or
where they have exceeded their bundled minutes).

13.81 We expect that origination payments towards the lower end of our base case
scenario range (and below) would limit any negative impact of making the 080 range
free-to-caller on socially important services, particularly on those not-for-profit bodies
and charities who may find it more difficult to afford increases in origination
payments, by reducing the number of those SPs who choose to migrate as well as

193 2010 CAB survey evidence - 67% of mobile only respondents (versus 61% of all respondents) said
they had been deterred from calling a government helpline due to high cost of mobile calls.

194 5506 of ‘Socially significant’ SPs said ‘free calls from mobiles’ were very important compared to
32% of other SPs. 2011 SP survey, p.6. Q11. Note that the ‘socially significant’ definition used in the
2011 SP survey is slightly different to the ‘socially important services’ definition we have used in this
document (and which is defined in Section 3, Part A). The definition of ‘socially significant’ is set out
in Annex 1 of the 2011 SP survey.

1% The DWP for example, has already demonstrated its willingness to pay a higher mobile origination
charge in exchange for making its 080 helplines free-to-caller. See paragraph 11.15 in Section 11 for
further details of this arrangement.

1% see 080 Dispute Determination, paragraph 5.1. Also paragraph 16.201 in Section 16, Part C of
the April 2012 consultation.

197 Ofcom publishes guidance on the types of organisations that are eligible to use the 030 range
(http://stakeholders.ofcom.org.uk/telecoms/numbering/guidance-tele-no/030-guidance/030-previous-

quidance-may/).
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limiting the extent to which those remaining on 080 employ cost mitigation strategies.
At the higher end of our base case scenario we recognise there is greater potential
for a negative impact on access to these socially important services, however as
already explained above (see paragraph 13.25) we place less weight on origination
payments at this upper end. We also note that other types of socially important SPs
(e.g. Government departments, utilities etc), which as noted above make up the
majority of socially important services on the 080 range, are likely to have less
difficulty in affording any increases in origination payments and access to these
services is therefore less likely to be negatively impacted by higher charges.

As a result, we consider that, on the available evidence, the potential negative
impacts on the provision of socially important services on the 080 range are likely to
be outweighed by the significant benefits of making 080 free-to-caller - particularly for
origination payments towards the lower end of our base case scenario range (and
below). In particular, we consider there will be significant benefits from ensuring that
mobile-only households are not deterred from accessing socially important services
on the 080 range which are likely to outweigh any negative impact of migration or
cost mitigating measures associated with origination charges of this level.

Regulatory burden

13.83

13.84

Making the 080 range free-to-caller will result in costs for CPs and SPs (and
potentially callers, as a result of misdialling costs'®®). We have set out our estimates
of these costs in more detail in Annex 10. In response to the April 2012 consultation
a number of stakeholders commented on the costs involved with making the 080
range free-to-caller. EE in particular noted that we had not quantified all the costs
involved. We have updated our estimates in light of these stakeholder comments. In
particular we have now set out estimates of the potential billing costs,
communications costs and misdialling costs, as well as updating our estimates of the
migration costs, which could arise as a result of making the 080 range free-to-caller.
Given that stakeholders have not previously had an opportunity to comment on these
cost estimates (because they were not included in the April 2012 consultation) this is
one aspect of our assessment on which we are requesting stakeholders comments.
We have set out some specific consultation questions in this respect in Annex 10
(and this is also listed alongside the other consultation questions in Annex 4).

Our assessment in that Annex indicates that the total one-off costs of making the 080
range free-to-caller could be in the range of £8.8m to £57.5m. Our assessment
indicates that there is unlikely to be any material increase in ongoing costs (other
than for SPs remaining on the range resulting from the increased mobile origination
charge, which we discuss below). Our estimate of the one-off costs is therefore a
significant increase (at the upper end of the range in particular) from our April 2012
consultation estimate where we estimated that costs would be in the range of £2.6m
to £11.4m (this figure reflected only our estimate of migration costs as we did not
guantify other potential costs). This increase is largely a result of some of the
assumptions we have used in calculating migration costs (we now estimate migration
costs of between £2.2m to £36m). This includes costs for SP migration associated
with the wider IAR, which results in SP migration between 8% to 36%. However, as
discussed at paragraphs 13.25 — 13.26 above, we consider origination payments at
this level to be very unlikely. As noted at paragraphs 13.60 to 13.65 above, using
origination payments within our Base case scenario range we expect migration to be
significantly lower (between 8% to 19%) and note that the costs associated with

198

These costs are discussed in Annex 10. They would result from callers making calls to 080

numbers where the SP has in fact migrated their service to an alternative number.
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migration at this level are likely to be between £3.2m to £19.0m which, when
combined with the other costs we have identified, gives total costs of between £8.8m
and £33.0m when we assume origination payments within the Base case scenario
range.

13.85 Table 13.4 summarises all the different types of incremental costs we have estimated
will result from making the 080 range free-to-caller:

Table 13.4: Summary of cost estimates for making 080 free-to-caller

Billing costs Not material Not material

Misdialling costs (including consumer time £3.3m to £15.5m £3.3m to £8.0m

Base case

scenario range

costs)

13.86 In addition to these incremental costs, there will also be significant costs to SPs as a
result of the increased origination charges. We have set out in Table 13.3 above (as
well as in Annex 28) that an origination payment within our base case range would
imply an increase in ongoing costs for SPs of between £20m and £64m. For
origination payments within our wider IAR, the impact on ongoing costs for SPs could
be higher than this - up to £127m. As noted in Annex 28, these estimates are lower,
at least in absolute terms, than we estimated in the April 2012 consultation (where we
estimated a range of £87m to £137m).**° These costs, however, do not represent
additional resource costs (unlike the migration and communications costs discussed
above) but instead represent a rebalancing of payments, i.e. they change who pays
for the cost of originating 080 calls from mobiles (callers or SPs), rather than creating
an additional cost.

Overall conclusions

13.87 Taking the above criteria together, our assessment of the overall impact of making
080 free-to-caller depends on what we assume about the level of mobile origination
payments. In all scenarios, we consider it likely that consumer awareness of the
price of 080 calls will be significantly improved by the simplicity of the free-to-caller
pricing message and the fact that SPs will be able to advertise this clear pricing
message. In addition we consider that, given the high profile nature of 080, this
change will contribute significantly to our efforts to increase consumer confidence in
non-geographic numbers more generally. We also consider pricing efficiency will be

1% As we note in Annex 28 the estimate for the upper end of our IAR is higher in relative terms (i.e.

compared to the costs they are currently paying). In the April 2012 consultation we estimated that
SPs would see a 73% to 115% increase in their costs, whereas our updated range of £5m to £127m
represents a 7% to 179% increase. This is because of the revisions to our IAR, as well as updates to
our volume calculations which are explained in more detail in Annex 28. Estimates for our base case
range are lower both in absolute and relative terms.
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improved relative to the status quo as a result of the vertical and horizontal
externalities on 080 being addressed. However, we recognise there is trade-off
between the level of prices to consumers (as a result of the TPE) on the one hand
and service availability on the other. In particular, a higher mobile origination payment
mitigates any negative impact of the TPE on mobile callers, improving the level of
prices paid by consumers overall, but could lead to a less favourable impact on
service availability by giving rise to greater levels of SP migration and/or increased
use of cost mitigation measures.

As set out in Section 12, our base case scenario range is derived from the level of
mobile origination payments which we consider, on the basis of current available
evidence, strikes the most appropriate balance for consumers between these two
countervailing effects. For mobile origination payments within our base case scenario
range, we therefore consider there are likely to be significant net benefits to both
callers and SPs as a result of making 080 free-to-caller. We recognise there may be
some rebalancing of tariffs, with potential increases in the price of other fixed and
mobile services via the TPE, but we nonetheless consider the overall effect on pricing
efficiency to be positive in this scenario. The overall impact on service availability is
also likely to be positive because the boost to service availability resulting from
greater consumer confidence in 080 and the ability to introduce innovative business
models is likely to outweigh the levels of migration which could occur for origination
payments of this level. Similarly, access to socially important services is likely to be
improved because the benefits of ensuring mobile-only households are not deterred
from calling socially important services on 080 are likely to outweigh any negative
effects of SP migration or cost mitigation measures. We consider these benefits,
along with improvements to consumer price awareness and wider benefits to
consumer confidence in non-geographic numbers, are likely to significantly outweigh
the regulatory burden when taken together.

For mobile origination payments towards the upper end of our wider IAR (between
3ppm and 3.7ppm), we recognise that the trade-off between service availability and
the TPE may not result in the best outcomes for consumers. In particular, when
payments are towards the upper end of our IAR and fixed-mobile substitution is also
high, more than 28% of SPs may choose to migrate and a greater proportion of those
SPs remaining on 080 may choose to adopt cost mitigation measures. In these
scenarios, we consider it is less clear whether making 080 free-to-caller would result
in an overall improvement in service availability relative to the status quo. Although
the mobile TPE would be more favourable in these scenarios, we do not consider the
benefits to consumers from a more favourable TPE would necessarily off-set the
potentially negative impact on service availability. However, we still consider it likely
that there will be significant improvements to consumer price awareness and
improvements to pricing efficiency (i.e. addressing the externalities we have
identified). Nevertheless, we consider it more finely balanced in these scenarios as
to whether the benefits to consumer price awareness and pricing efficiency would
outweigh the regulatory burden and potentially adverse effect on service availability.

For origination payments towards the lower end of our IAR (between 1ppm and
1.3ppm), the impact on service availability may be more positive than in our base
case. However, the difference may not be large as our SP survey suggested that
migration levels would be similar for origination payments up to the top of our base
case scenario range- see the discussion in Section 12 on how likely migration varies
with origination payments. On the other hand, the negative impact on callers of the
mobile TPE would be greater with consequent adverse effects on pricing efficiency.
In these scenarios, we still consider pricing efficiency would be improved relative to
the status quo and therefore that making 080 free-to-caller would result in net overall
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benefits, but these net benefits would be smaller than for origination payments within
our base case scenario.

13.91 As noted in paragraphs 13.25 — 13.26, we consider mobile origination payments are
most likely to lie within our base case scenario range - and especially within the
range of 1.5ppm and 2.5ppm. We therefore place most weight on scenarios resulting
in significant net benefits to consumers. We recognise there are some scenarios
towards the upper end of our wider IAR where the case for making 080 free-to-caller
is more finely balanced as a result of the negative impact that high mobile origination
payments could have on service availability. However, we consider these extreme
scenarios very unlikely because of the requirement that origination charges be fair
and reasonable and our proposed guidance on how we would approach any dispute
about fair and reasonable charges.

Assessment of Option 2: setting a Maximum Mobile Price
13.92 We assessed two alternative MMP options in the April 2012 consultation:

e Option 2(a): a fixed ceiling for the retail price of mobile calls to 080 numbers, set
at either 4.2ppm (including VAT) or 5ppm (including VAT); or

e Option 2(b): a variable ceiling set at the same level as the AC that applies to
calls to the unbundled tariff number ranges.?®

13.93 The retail ceilings under Option 2(a) were derived from our estimates of the cost of
originating a call to a free-to-caller range.?®* In both Options, the price of calling a 080
number from a fixed line would be zero. We did not differentiate between consumer
and business calls to 080 numbers and assumed that the MMP options would apply
in respect of both types of call.

13.94 Following revisions to our cost estimates, we are now using a price of 6.6ppm only
for Option 2(a) for the reasons set out in Annex 28.2%

13.95 As noted at paragraph 13.22 above, we now consider that the MMP approach should
only apply to calls made by consumers to 080 numbers (i.e. it would not apply where
a person calls a 080 number for the purposes of his trade, business or profession).
This is explained in more detail in Section 6 and Annex 13.

13.96 We have also made some other updates to our assumptions about the MMP option
following the IAR revisions, these are set out below.

2% gee Part B of this document (in particular Section 8) for details of the unbundled tariff structure

which we have decided will apply to the 084, 087, 09 and 118 ranges and involves the separation of
charges into an Access Charge (‘AC’) which is charged by the OCP and a Service Charge (‘SC’)
which is the amount that goes to the TCP and SP. Therefore under Option 2(b), consumers making
calls from a mobile to a 080 number would be charged the same AC that they would be charged for a
call to an 084, 087, 09 or 118 number. However, under this option, fixed calls to 080 numbers would
continue to be free-to-caller.

21 particular, the 4.2ppm figure reflected our LRIC+ estimate with 100% A&R costs including VAT.
The 5ppm figure reflected our LRIC+ estimate with 100% A&R costs including VAT, an allowance for
common costs no longer recovered from termination and slightly rounded up to facilitate consumer
memorability.

92 This reflects our revised estimate of LRIC+ with 100% A&R costs including VAT with an allowance
for common costs no longer recovered from termination.
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13.97 Only one stakeholder, EE, provided detailed comments on the MMP option in
response to the April 2012 consultation. We have set out our response to EE’s
comments in Annex 29.

Assumptions for Option 2

Origination payments

13.98 We have made the same assumptions for the mobile origination payments under the
MMP options as in the April 2012 consultation. These are that Option 2(a) has an
origination charge equal to the fixed origination charge (as under the status quo) and
that there is no mobile origination payment under Option 2(b).?*®

13.99 Inthe April 2012 consultation we assumed that the fixed origination charge would be
0.5ppm. We now assume that the fixed origination payment under both options is
0.3ppm to 0.6ppm in line with our assumed fixed IAR under the free-to-caller
approach. As a result, we also consider it likely that the mobile origination charge
under Option 2(a) would lie between 0.3ppm and 0.6ppm. For ease of presentation,
however, we only present estimates associated with a mobile origination charge of
0.5ppm.

Impact on demand (fixed mobile substitution)

13.100 We consider that setting a MMP is likely to lead to fixed to mobile substitution for two
reasons. First, the actual price of mobile 080 calls may fall, although we note that the
reduction in the price of mobile 080 calls would not necessarily be significant
(particularly under Option 2(b), depending on the level of AC offered by the mobile
OCP).? Second, the perceived difference between fixed and mobile call prices may
fall.”® The evidence we have does not allow us to accurately estimate the proportion
of 080 calls that would be originated from mobiles under MMP, particularly as it will
depend on the level at which the retail call price is set. We expect the extent of fixed
to mobile substitution to be smaller if we set a MMP than if 080 was made free-to-
caller (since mobile calls will remain more expensive than fixed calls under a MMP
approach). For the purposes of our assessment of the TPE (in Annex 28) we have
used four scenarios for the proportion of mobile calls under a MMP approach, 5% (no
change), 10%, 20% and 30%.

13.101 Since mobile 080 call prices are generally likely to be higher under Option 2(b) than
Option 2(a), we would expect the proportion of mobile calls to be lower under Option
2(b) than under Option 2(a).

Impact on demand (overall demand)

13.102 We consider that setting a MMP may lead to an overall increase in demand for 080
calls due to improved price awareness, greater certainty about call prices, and

203 This is because the mobile OCP would be able to set the level of their AC to include the costs of

origination.

2% This reduction could in fact be small when compared with some of the current retail 080 mobile
prices (some mobile OCPs charge 7ppm for existing customers for 080 calls (in particular Orange,
although more recently they have increased their prices for new customers, see Tables 2.3 in Section
2 for current 080 mobile prices), however, as noted in Section 3 for the purposes of our assessment
we have used prices from the 2010 Flow of Funds study.

%% |n the 2009 Consumer survey, the mean expected price of fixed 080 calls was 6ppm compared to
just less than 29ppm for mobile 080 calls. 2009 Consumer survey, Q43 and Q44.
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potentially lower actual call prices from mobiles.”® However, it is not clear how this
impact on demand would compare with that which would be likely to result under a
free-to-caller approach (particularly once factors such as potential SP migration are
taken into account).

13.103 On the one hand, SPs who remain on 080 may experience a smaller increase in
overall demand were we to set a MMP than they would if we made 080 free-to-caller
(given the greater improvements to price awareness as well as the lower mobile
prices under a free-to-caller approach). On the other hand, under a MMP approach,
SPs are less likely to migrate to another number range than they are under a free-to-
caller approach.

13.104 In our analysis of the potential TPE generated by the MMP approach, we have
assumed no overall increase in demand. This is, however, primarily for the purpose
of simplicity and because it is a conservative assumption.

Assessment against criteria

13.105We have set out our updated assessment of the MMP option under each of our
assessment criteria below.

13.106 Annex 29 sets out in more detail how we assessed these criteria in the April 2012
consultation, stakeholder comments on our assessment and our response to those
comments. The following paragraphs summarise our views, having taken account of
the full range of evidence presented in the April 2012 consultation,?®’ stakeholder
comments and any further analysis we have carried out in light of those comments.
However, reference should be made to Annex 29 and the relevant sections of the
April 2012 consultation for the evidence and analysis which supports our
assessment.

Consumer price awareness

13.107 Under Option 2, SPs would be able to advertise that either (a) calls from a mobile will
cost no more than 6.6ppm, or (b) that their AC will apply for mobile calls. Therefore,
where callers have the number in front of them (e.g. a leaflet or website for the SPs
service), MMP would potentially improve consumer price awareness relative to the
status quo.

13.108 In addition, callers could also be made aware of the price of mobile calls at the point
of call, through a pre-call announcement (‘PCA’). Under Option 2(a) the PCA could
indicate the maximum price the caller would be charged, and under option 2(b) the
PCA could state that the caller will be charged their AC.

13.109 Where callers must remember or infer the price of a 080 call, setting a MMP could
still be an improvement over the status quo, because both SPs and mobile OCPs
would be publishing a consistent pricing message for mobile calls to 080. Some
consumers may therefore be able remember and infer prices in light of the
consistency and repetition of that pricing message.

13.110 However, there are drawbacks of setting a MMP compared to a free-to-caller
approach. The pricing message involved with a MMP approach is more complex,

2% \We have considered the same evidence as was used to illustrate the potential overall increase in

demand under a free-to-caller approach — see paragraphs 13.30 to 13.32 above.
27 see April 2012 consultation, Part C, paragraphs 16.227 to 16.249.
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which may make it difficult for consumers for learn and remember the message (and
even with a PCA, consumers would need to initiate a mobile call to a 080 number to
receive that message). While most consumers currently expect mobile 080 calls to
cost more than fixed 080 calls, to make informed decisions under a MMP approach
they would still need to understand the extent of this price difference which may be
more difficult given the added complexity of the pricing message.?*®

13.111 In addition, the concern about the horizontal externality would not be addressed as
effectively under an MMP approach compared to making 080 free-to-caller. In
particular, consumer experience of the price of mobile 080 calls could continue to
affect their expectations about the price of fixed 080 calls (as well as other 08 number
ranges).?*® This risk of confusion would be greater under Option 2(b) because the
AC would only apply for mobile calls, whereas for all other number ranges which
feature an AC, it would apply for both fixed and mobile calls.

Efficient prices

13.112 Setting a MMP could have the advantage of sending price signals to consumers
which encourage them to take into account the difference in the cost of fixed and
mobile calls when choosing how to make a 080 call (i.e. whether to call from a fixed
line or a mobile). However, under both Options 2(a) and 2(b) the difference between
the price of a fixed 080 call and the MMP would still be significantly in excess of the
additional incremental cost of making an 080 call from a mobile compared to calling
from a fixed line (which we estimate at 0.7-0.8ppm, see Annex 26). This could lead
to too few calls being made from a mobile, albeit that we would expect some
improvement compared to the status quo (in that the difference between fixed and
mobile call prices could be slightly closer to the difference in resource cost).

13.113In terms of whether setting a MMP would address the negative externalities:

e vertical externality: it would address this to some extent, because Option 2(a)
would allow SPs to advertise that calls from mobiles had a maximum price of
6.6ppm or that an AC applied. However, whilst it might meet the preferences of
some SPs, it would not reflect the preferences of the significant proportion of SPs
who want a free-to-caller range (see the evidence set out in paragraph 13.58
above, as well as Table 13.7 below). Currently no number range exists which is
able to provide SPs with a genuinely free-to-caller number for their customers.
Setting an MMP would not address this concern as there would continue to be no
completely free non-geographic number range; and

¢ horizontal externality: Option 2(a) would be likely to lead to convergence in
mobile OCP prices, which would in turn reduce the horizontal externality between
OCPs of the same type. Both options would be likely to mitigate the horizontal
externality between fixed and mobile 080 price expectations by improving
consumer price awareness. However there would still be a material difference
between fixed and mobile 080 call prices which (as set out above under the
consumer price awareness criterion) could lead to some continued confusion.
Therefore this effect would not be addressed as effectively as it would if the 080
range were made free-to-caller.

208 7804 of respondents to the 2010 Consumer survey thought that mobile 080 calls were more

expensive than fixed 080 calls. Only 8% thought they were the same price and 12% responded “don’t
know”. 2010 Consumer survey, Q33.

2% However, an MMP approach would reduce the horizontal externality effect between OCPs of the
same type (e.g. mobile).
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13.114 Because the MMP option would be less effective at addressing these negative
externalities than making the 080 range free-to-caller, we consider it is also less likely
to result in prices which reflect consumer preferences. There are also some other
indications that setting a MMP would be less likely to reflect consumer preferences.
As set out in Table 13.7 below, more SPs indicated a preference for making 080 free-
to-caller than the MMP approach, which is likely to be a reflection of the consumer
demand (as noted in paragraph 13.51 above in relation to the free-to-caller option). In
addition, only one stakeholder (EE) indicated a clear preference for an MMP
approach, whereas those groups representing consumers were strongly in favour of
the free-to-caller option.**°

13.1151tis likely that setting a MMP would lead to some re-balancing of retail prices through
the TPE. Similar to the free-to-caller approach, we consider that this would not
necessarily be undesirable, given that we consider the current pattern of retail prices
is likely to be inefficient. In particular, we consider that the relative price of fixed and
mobile 080 calls would better reflect the difference in their underlying costs under an
MMP approach than the status quo.

13.116 We have updated our estimates of the likely TPE if we set a MMP for the 080 range
and summarise these below. Annex 28 sets out in more detail the assumptions
underlying these calculations.

20 EE in particular argued for the 080 range to have a MMP and for the 0500 range to be designated

as free-to-caller. We have responded to EE’s arguments on this point in Annex 29. The THA also
indicated that some of its members would prefer an MMP approach. However, overall the THA said it
favoured making the 080 range free-to-caller.
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Table 13.5: Maximum Mobile Price for 080 — impact on mobile OCP profits from 080
(compared to the status quo)?*

Maximum price of Percentage of 080 calls originated from mobiles
mobile calls (incl. VAT)

-£26m -£9m +£25m +£59m
-£17m +£10m +£62m Omitted
+£0m +£43m Omitted Omitted

Table 13.6: Maximum Mobile Price 080 —impact on fixed OCP profits from 080
(compared to status quo)

Fixed Proportion of 080 calls from | 5% 10% 20% 30%

origination mobiles

payment

0.3ppm Impact on fixed OCPs’ 080  [F75E] gy IE S 6100 IR 2]y ) RS20 g
incremental profits

0.6ppm Impact on fixed +£3m +£2m -£2m -£6m
OCPs’ 080
incremental profits

13.117 Table 13.5 indicates that the estimated impact on mobile OCPs’ incremental profits
from 080 calls under a MMP approach would be between -£26m and £62m. This
indicates that the TPE may be small or even positive for mobile users but is sensitive
to the proportion of calls that are originated from mobiles.?*? Even with a low
maximum mobile price, if the proportion of mobile calls rises to 20% or more then this
offsets the effect of lower call prices (the overall impact on mobile OCPs’ incremental
profits from 080 calls is positive). If mobile call volumes do not significantly increase
then there may be a negative tariff package effect of up to £26m. Whilst this is not an
insignificant amount, it is small in relation to the overall size of mobile revenues.

13.118 Table 13.6 suggests that the impact on fixed OCPs’ incremental profits from 080 calls
of setting a MMP for 080 (between -£20m and £3m) is likely to be smaller than
making it into a free-to-caller range, given that there is likely to be less fixed to mobile
substitution.

13.119 The TPE for the MMP approach is particularly uncertain, because we have less
evidence about how the proportion of fixed and mobile calls might change. Our
estimates above suggest that the impact could be positive or negative, depending on
the assumptions used.

" Where the maximum mobile price is relatively high the increase in the proportion of mobile calls is

likely to be smaller. We have thus deliberately omitted the cases where the maximum price is equal to
the AC but a high level of fixed to mobile substitution occurs. These cases are less plausible (they all
involved an increase in mobile 080 incremental profits of over £100m).

#1210 Annex 28, we consider the issue of why mobile OCPs do not reduce mobile 080 prices now,
given the indication from these estimates that it may in fact be profitable for them to do so.
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13.120 In summary, we consider that while MMP is likely to lead to a more efficient pattern of
prices than the status quo, it will not address the vertical and horizontal externalities
as effectively as the free-to-caller approach and is therefore less likely to lead to
prices which reflect consumer preferences.

Service quality, variety and innovation

13.121 We would expect a MMP approach to offer an improvement relative to the status quo,
in particular because SPs would be able to advertise a clearer pricing message for
mobile calls to their 080 numbers (i.e. either that they have a maximum price of
6.6ppm or that an AC applies) and the price of mobile calls could be reduced (which
would be more likely to reflect SP preferences), which we consider could result in an
increase in demand for 080 calls. A small increase in overall demand for 080 services
may also increase the attractiveness of running and investing in 080 services. In
addition, origination payments are unlikely to significantly increase under a MMP
approach and therefore SPs’ costs are unlikely to increase. Therefore, compared to a
free-to-caller approach, we would expect to see less SP migration away from the 080
range, and a more limited impact on service availability, as well as fewer commercial
restrictions on SPs’ ability to invest in their services.

13.122 However, the potential improvements in service quality, variety and innovation
depend on the extent to which setting a MMP reflects SP preferences for the 080
range. As we noted in the April 2012 consultation, the evidence from the 2011 SP
Survey indicates that SPs have diverse preferences but that a higher proportion
preferred a free-to-caller approach rather than setting a MMP. In particular, we asked
080 SPs whether they preferred 080 to have a MMP of 7ppm or to be free-to-caller
but with higher origination charges for the SP.?*® Responses varied according to the
increase in overall origination payments under a free-to-caller approach. The
responses to the SP survey associated with an increase in overall origination
payment of 0.5ppm to 1.5ppm are summarised in Table 13.7 below. An increase of
an amount of either 0.5ppm or 1ppm consistent with mobile origination payments
within our base case scenario range.

Table 13.7: 080 SPs’ preferences between a free-to-caller and setting a MMP approach

Prefer free-to- Prefer MMP Indifferent Don’t know
caller range range

1.5ppm increase 35% 43% 17% 5%
in average
outpayment

lppm increase 47% 33% 16% 5%
in average

outpayment

0.5ppm increase 51% 24% 20% 6%
in average
outpayment

2132011 SP survey,Q20
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13.123 Table 3.7 indicates that, for an increase of 0.5ppm in average SP out-payments, a
majority of 51% of SPs preferred making 080 free-to-caller compared to 24% for the
MMP approach. If the increase in SP out-payment is higher at 1ppm, the number of
SPs that would prefer making 080 free-to-caller would be lower but still be greater
than the number preferring an MMP approach - 47% compared with 33%. This
suggests that for an increase in overall origination payment of 1ppm or less, more
SPs would prefer making 080 free-to-caller than would prefer an MMP approach.

13.124 We recognise that the number of SPs preferring free-to-caller is lower (35%) if the
increase in average outpayments is 1.5ppm. This may occur if mobile origination
payments were above our base case scenario range. In these scenarios, which we
place less weight on for the reasons explained in paragraph 13.25 - 13.26, we
recognise that fewer SPs may prefer free-to-caller over MMP and take this into
account in our overall assessment.

13.125In summary, setting a MMP is likely to improve service quality, variety and innovation
relative to the status quo. In comparison to making 080 free-to-caller, setting a MMP
would lead to fewer costs for SPs but it implies higher mobile call prices. The
evidence indicates that 080 SPs have diverse preferences, but a higher proportion of
080 SPs appear to prefer making 080 free-to-caller for scenarios where mobile
origination charges are within our base case scenario range (or lower). For these
SPs, setting a MMP is not as attractive as making 080 free-to-caller — these SPs who
want to offer a genuinely free service would still face significant difficulties in being
able to do so, thereby indirectly affecting their ability to innovate and offer new
services on the 080 range.

Access to socially important services

13.126 Setting a MMP for 080 calls could improve vulnerable consumers’ access to socially
important services compared to the status quo, because vulnerable consumers (and
in particular mobile-only households) may be able to access these services for a
lower price than they currently pay. Nevertheless, as noted above, the reduction in
the price of mobile 080 calls would not necessarily be significant (particularly under
Option 2(b), albeit that would depend on the level of AC offered by the mobile OCP).
Therefore some mobile-only consumers may continue to be deterred from accessing
socially important services on the range.

13.127 As discussed under the price awareness criterion, we expect setting a MMP would
lead to some improvements in price awareness, because SPs would be able to
advertise a clearer pricing message for 080 calls. This greater clarity could reduce
the confusion over prices, which currently deters callers from accessing socially
important services on the 080 range. However, because the pricing message would
be more complex, and it would not fully address the horizontal externality effect,
some confusion could remain which in turn runs the risk of some callers being
deterred from accessing socially important services.

13.128 Setting a MMP for the 080 range is likely to lead to less SP migration than if it were

made free-to-caller, therefore we would expect most socially important services to
remain on the 080 range. However, it would not meet the preferences of those SPs
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providing socially important services that would prefer a free-to-caller number

range.*"

Regulatory burden

13.129 As noted in the April 2012 consultation, the costs of this approach for industry, in
particular for SPs, are likely to be lower compared to making 080 free-to-caller,
because mobile origination payments are unlikely to increase and therefore we do
not expect as much migration away from the 080 range.

13.130 The costs we have estimated for the free-to-caller approach are discussed in Annex
10, and set out in Table 13.4 above. By way of comparison, we describe below the
costs we expect to arise under a MMP approach:

o Billing costs: as with the free-to-caller approach, we would not expect these
costs to be material, given that there would be minimal changes required to
OCPs’ billing systems (mobile OCPs would only need to change their retail price
point for 080 calls and update their PCAS);

¢ Migration and misdialling costs: as noted in the paragraph above, given that
origination costs for SPs would not change, we do not expect any significant
migration (and any subsequent misdialling costs) as a result of setting a MMP;

¢ Communication costs:

0 OCPs: there would likely be some communication costs for OCPs, as they
would need to inform their customers of the changes to their 080 prices. We
would expect these to be similar to our estimates for the free-to-caller
approach, with the potential for some greater costs, given the greater
complexity of the message;

0 TCPs: unlike the free-to-caller approach, given that there will be minimal
changes to origination payments, the requirement for TCPs to communicate
with their SP customers will be reduced compared to the free-to-caller
approach. Therefore we would not expect any significant communication
costs for TCPs;

0 Wider communications campaign: Ofcom would need to include information
on the mobile charges for 080 as part of its campaign. Therefore we would
expect these costs to be similar to the free-to-caller approach.

e SP costs: as noted above there is unlikely to be an increase in SP origination
costs as a result of an MMP approach.

13.131 Finally, an additional cost involved with the MMP approach which we noted in the
April 2012 consultation is the regulatory burden associated with setting and reviewing
a maximum price for mobile 080 calls (particularly under Option 2(a)). Ofcom is likely
to need to review this price on a regular basis to ensure it remains appropriate.

% n the 2011 SP survey, a greater proportion of ‘socially significant’ SPs indicated that ‘free calls
from mobile phones’ was important to them (55% of socially significant rated it as very important
compared to 32% of SPs overall), Q11.
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Overall impact assessment of both options

Summary of costs

13.132 The Table below sets out a comparison of the both the incremental resource costs of
each option, and the costs that we expect to be rebalanced (i.e. from callers to SPs
via the increase in mobile origination payments or between different call types via the
TPE).

Table 13.8: Comparison of costs of each option for 080

Option 1: free-to-caller Option 2: MMP

Wider IAR Base case scenario
Billing costs Not material Not material Not material

Migration costs £3.2m to £36.0m £3.2m to £19.0m Not material

Misdialling costs £3.3m to £15.5m £3.3m to £8.0m Not material
(including consumer
time costs)

Communication £2.3m to £6.0m £2.3m to £6m £0.2m to £3.2m
costs

o)1 o[ la IR £8.8m to £57.5m £8.8m to £33.0m £0.2m to £3.2m

Table 13.9: Impact of rebalancing of 080 costs

Option 1: free-to-caller Option 2: MMP
Wider IAR Base case scenario

[ CEEER RS RN S N +£5m to +£127m | +£20m to +£64m n/a
Mobile TPE +£70 to -£39m +£21m to -£24m +£62m to -£26m

Fixed TPE -£10m to -£25m -£10m to -£25m +£3m to -£20m

13.133 As already indicated, and as Table 13.8 above highlights, there are likely to be
significant costs as a result of making the 080 range free-to-caller. The main type of
cost is migration costs and the increase in SPs’ origination costs (although we note
that the latter is a rebalancing of costs between callers and SPs, rather than an
additional resource cost). As discussed in paragraph 13.84 above, we consider that
the range of migration costs we have estimated for Option 1 are more likely to be
towards the lower end of the range - i.e. within the range associated with 19% SP
migration. These migration costs and increase in SP costs do not occur under the
MMP approach.
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13.134 As noted in paragraph 13.44 above, we expect the figures indicated in Table 13.9
above will overstate the impact of any TPE on callers (positive or negative) because
we consider that the TPE is unlikely to be complete.

Summary of benefits

13.135We have not carried out a quantified assessment of the benefits of the free-to-caller
approach. We have set out the reasons for this in detail in Annex 11 (in response to
the comment from EE summarised in paragraph 13.20 above). We consider it more
appropriate to assess the benefits of making 080 free-to-caller within a qualitative
framework than by applying the quantitative framework we have used to evaluate the
unbundled tariff. In summary, there are three reasons for this. First, we do not
consider that applying the ‘averaging approach’ to consumers’ estimates of 080
prices is appropriate (this is the approach we have used in order to quantify the
benefits of introducing the unbundled tariff for 084/087 numbers). Second, there are
significant difficulties in accurately modelling the benefits of callers using the ‘wrong’
device less often, which we expect to occur as a result of making the 080 range free-
to-caller. These reasons also explain why we have not quantified the benefits of a
MMP option for the 080 range. Finally, modelling the benefits to SPs of creating a
genuinely free-to-caller range, which are central to our proposal (as discussed further
in the following paragraphs), is not straight-forward.

13.136 In the following paragraphs we consider the benefits of a free-to-caller and MMP
approach in respect of each of our assessment criteria (except for ‘regulatory
burden’, which is covered by the summary of costs above). We consider the benefits
of each approach compared to the status quo, and then compared to each other.

Consumer price awareness

13.137 We consider that making the 080 range free-to-caller is likely to lead to improved
consumer confidence in the price of 080 calls (compared to the status quo), reducing
the harm consumers currently experience as a result of their confusion over prices. In
particular, consumers will benefit because SPs will be able to easily communicate a
simple, clear price to consumers - 080 prices will be consistently free across all CPs,
from both fixed and mobiles. We consider that the simplicity of the free-to-caller
pricing message is a significant benefit.

13.138 We consider that a MMP approach is also likely to improve consumer price
transparency to some extent (compared to the status quo) as it would allow SPs to
advertise a clearer pricing message for mobile 080 calls (i.e. either (a) a maximum
price of 6.6ppm or (b) that an AC applied). However, the overall pricing message
could still have the potential to confuse consumers, in particular because the price
will vary between mobile and fixed calls (fixed would be free, mobile would not),
which is not as intuitively simple to remember as ‘free’;

13.139 Overall, we consider that a free-to-caller approach is likely to be significantly more
effective than MMP in addressing the current consumer confusion over prices and
lead to greater improvements in consumer price awareness, because of the simplicity
of the ‘free’ pricing message. We also consider that making 080 free-to-caller is likely
to offer significantly greater benefits to consumer confidence in non-geographic
numbers in general than setting a MMP for 080 calls.
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Efficient prices

13.140 We consider that a free-to-caller approach is likely to lead to a more efficient pattern

of prices than the status quo. It will address the vertical externality by allowing SPs to
obtain and advertise a free-to-caller 080 number. Our evidence shows that a
significant proportion of SPs would like a free-to-caller number range, suggesting
there is significant unmet demand for a genuinely free-to-caller number range which
does not exist at present.?’* We therefore consider this to be a significant benefit.
The simpler pricing message for mobile 080 calls will also address the horizontal
externality by improving consumer confidence in the price of fixed calls to 080
numbers (and potentially fixed calls to other non-geographic number ranges). Whilst
making the 080 range free-to-caller may result in a rebalancing of other retail call
prices through the TPE (particularly the price of other fixed services), we expect this
would result in a structure of prices which is more closely aligned with consumer
preferences than the status quo. We recognise that a consistent retail price of zero
will not provide a price signal which reflects the additional resource costs of
originating mobile calls, but we consider that it will nevertheless lead to a more
efficient mix of fixed and mobile originated calls than is currently the case.

13.141 We consider that a MMP approach is also likely to lead to a more efficient pattern of

prices than the status quo, by allowing SPs to advertise a clearer pricing message
and potentially also by reducing the price of calls from mobiles. It would allow price
signals to be sent to consumers to encourage them to take into account the
difference in the cost of fixed and mobile calls when choosing how to make a 080
call, although we note that the difference in price of a fixed and mobile 080 call under
this approach may still significantly exceed the difference in resource cost. However,
it is unlikely to effectively address the vertical and horizontal externalities, and
therefore may not necessarily lead to prices which reflect consumer preferences.

13.142 Overall, we consider that a free-to-caller approach will be more effective at

addressing the vertical externality and the horizontal externality than MMP, and is
therefore more likely to lead to efficient prices. As noted above, we consider that
addressing the vertical externality is a significant benefit, as allowing prices to reflect
the willingness of some SPs to subsidise consumer call charges (by making 080 free-
to-caller) is likely to lead to prices which better reflect efficient price outcomes,
including consumer preferences. We acknowledge that an MMP approach will
provide a price signal to consumers that reflects the additional cost of originating a
mobile call. However, we note that prices under MMP would not necessarily send a
more appropriate signal than free-to-caller about which device to use, as the
difference in the price of a fixed and mobile call may still significantly exceed the
difference in resource cost.

Service quality, variety and innovation

13.143 As noted above, our evidence suggests that a significant proportion of SPs would like

a free-to-caller number. For mobile origination payments within our base case
scenario range, we therefore consider that a free-to-caller approach is likely to
increase the attractiveness of the number range to those SPs who choose to remain
on 080. We also consider that it will lead to improved consumer price awareness,
increased consumer confidence and lower mobile 080 call prices which are likely to
result in an increase in demand, and improve the reputation of the 080 number
range. Making 080 genuinely free-to-caller may also allow SPs to introduce
innovative business models (e.g. reverse charging or advertising funded services)

215

See paragraph 13.58.
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which are difficult to implement under the status quo. These combined effects are
likely to improve service quality, variety and innovation on the range, leading to a net
positive effect on service availability compared to the status quo (taking account of
any migration/loss of service as a result of increased origination charges).

13.144 We expect that setting a MMP is also likely to improve service quality, variety and
innovation relative to the status quo, given that SPs will be able to advertise a clearer
price for mobile calls to 080.

13.145 Overall, for all scenarios where origination payments are within our base case range
(or lower), we consider that the benefits to service availability from making the 080
range free-to-caller are likely to exceed the benefits from setting a MMP. Our
evidence suggests that, at these levels of origination payments, more SPs would
prefer making the 080 range free-to-caller than setting a maximum mobile price (see
paragraphs 13.122 to 13.124 and Table 3.7 above), and that only a relatively small,
albeit material, proportion of SPs are likely to migrate or get rid of their service as a
result of the 080 range being made free-to-caller. Whilst MMP would meet the
preferences of some SPs on the 080 range, it would therefore not meet the
preferences of the greater proportion of SPs who would prefer a free-to-caller
approach for mobile origination payments within this range. While we recognise that
setting a MMP would imply lower costs for SPs, it is not likely to meet the preferences
of the significant number of 080 SPs who want a free-to-caller range instead of a
range with a MMP for origination payments within our base case. SPs who would
prefer a range with some retail charge have other alternatives (e.g. 03), whereas
setting a MMP will result in there being no true free-to caller number range which is
clearly czileésirable for some types of services and meets the preferences of a majority
of SPs.

13.146 When mobile origination payments are above our base case scenario range and
towards the upper end of our IAR and fixed to mobile substitution is also high, we
recognise that the overall effect on service availability is more finely balanced. We
also recognise that fewer SPs may prefer free-to-caller over MMP in these scenarios,
and therefore that the benefits to those SPs remaining on a free-to-caller 080 range
may be lower than if it were made MMP instead. We consider these scenarios
unlikely for the reasons set out in paragraphs 13.25 to 13.26 above.

Access to socially important services

13.147 We acknowledge that a free-to-caller approach may lead to the migration of some
socially important services to other number ranges, but we expect this to affect only a
small minority of socially important services on 080. We also recognise the potential
for some SPs providing socially important services to adopt cost mitigation measures
that could affect access to these services, but consider this risk is likely to be lower
for origination payments towards the lower end of our base case scenario range and
lower origination charges in the wider IAR. We consider that this negative impact will
be outweighed by the significant benefits that making 080 free-to-caller will provide in
terms of accessing socially important services. In particular, mobile only households
(and particularly vulnerable consumers) will no longer be charged for calling socially
important services, which we expect will increase their confidence in calling these

20 EE argued in response to the April 2012 consultation that 0500 could be designated as a free-to-

caller range alongside setting a MMP for the 080 range (in order to meet the preferences of those
SPs who want such a range). There are a number of reasons why we consider such an approach
would not be appropriate and we have set out our response to EE’s arguments in Annex 29.
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numbers. We therefore consider that a free-to-caller approach will lead to a net
positive effect compared to the status quo

13.148 An MMP approach could also improve consumers’ access to socially important
services on the range to some extent compared to the status quo, particularly
because of lower mobile call prices. However, there is a risk that the complexity of
the pricing message could deter some consumers from accessing those services.

13.149 Overall, we consider that a free-to-caller approach may provide greater benefits than
a MMP approach if mobile origination payments are within our base case scenario
range In these scenarios, we consider that the benefits of lower mobile prices and a
greater reduction in consumer confusion under the free-to-caller approach (compared
to MMP) will lead to greater benefits for vulnerable consumers in accessing socially
important services that will outweigh any negative effect on service availability. We
recognise the case may be more finely balanced for mobile origination payments
towards the upper end of our IAR, where the negative impact on service availability is
likely to be greater. In these scenarios, setting a MMP may be more beneficial in
terms of vulnerable consumers’ access to socially important services than making the
080 range free-to-caller. However, we consider these scenarios are unlikely for the
reasons set out above.

Net benefits

13.150 Having summarised both the costs and benefits of each approach, we now consider
the likely scale of any net benefits for each approach (i.e. weighing the costs and
benefits of each approach against each other).

13.151 As set out above, we recognise the net benefits of making 080 free-to-caller depend
on the level of origination payments. For origination payments within our base case
scenario range, we consider the benefits of a free-to-caller approach are likely to be
substantial, particularly the improvements to consumer confidence in 080 numbers,
and the ability of this approach to meet the preferences of a significant proportion of
080 SPs that want a genuinely free-to-caller number. We consider these primary
benefits combined with the other benefits described above are likely to outweigh the
costs we have estimated for making 080 free-to-caller, resulting in net benefits. We
also place weight on the wider benefits to consumer confidence in non-geographic
numbers more generally that we anticipate would result from making 080 free-to-
caller.

13.152 We recognise that the degree to which the benefits of a free-to-caller approach
outweigh the costs will depend on the actual increase in cost to SPs resulting from
this approach. For scenarios within our base case range, which we consider most
likely and therefore place most weight on, there are likely to be significant net
benefits. However, we recognise there are some scenarios where origination
payments are above our base case scenario range, where the net benefits of making
080 free-to-caller may be more finely balanced due to higher levels of migration and
a greater increase in ongoing costs for those SPs remaining on 080. We consider
these scenarios to be very unlikely for the reasons set out in paragraphs 13.25 to
13.26 above but nonetheless recognise that the case for making 080 free-to-caller
rather than setting a MMP is less clear-cut in these scenarios.

13.153 We have discussed the benefits of an MMP approach above. We consider these to
be smaller than those that are likely to result from a free-to-caller approach, at least
for origination payments within our base case scenario range. However, the costs of
MMP are also smaller. Taking into account the costs and the benefits of an MMP
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approach, we consider that this is also likely to result in net benefits compared to the
status quo. However, we consider that the net benefits of a free-to-caller approach for
an origination payment within our base case scenario range, are likely to be
significantly greater than an MMP approach (despite greater cost) because of the
greater benefits to consumer price awareness and efficiency of prices. We consider
it most likely that actual origination payments will lie within our base case scenario
range, and therefore place most weight on this assessment. However, we recognise
that if actual origination payments were above our base case range, the arguments in
favour of free-to-caller over MMP would be less strong.

Provisional decision to make 080 free-to-caller

13.154 On the basis of the assessment above, and taking into account stakeholder
comments set out in Annex 29 as well as the additional evidence presented in the
April 2012 consultation, we consider that making the 080 range free-to-caller (Option
1) will be most effective in addressing the consumer harm we have identified on this
number range and, in doing so, in contributing to our wider efforts to improve
consumer confidence in non-geographic numbers more generally.

13.155 We note that this assessment accords with our policy preference that calls to 080
should be free-to-caller (see paragraphs 13.4 to 13.7 above).

The 116 range

Consumer concerns

13.156 As set out in Section 12, the 116 range was introduced relatively recently and there
are only three numbers in active use (with two further designated but not yet
allocated). These three active numbers are already designated as free-to-caller (all
116 numbers are required to be either free-to-caller or Freephone under the current
regulatory approach). There is only one 116 number which has been designated as
Freephone, and this has not yet been allocated to an SP (this is the 116006
‘helplines for a victim of crime service’).

13.157 As set out in Section 4, given the relatively recent introduction of these numbers, and
that there are only three actively in use, consumer understanding and awareness of
the range, as well as usage, is very low. We expect, however, that as the existing
numbers are promoted more widely, and as more numbers become available, usage
will grow. Whilst the existing low usage means that evidence of existing consumer
harm in relation to this number range is limited, we noted in both the December 2010
consultation?” and the April 2012 consultation®*® our concerns that, as the 116 range
becomes more widely used, the existing pricing framework (where the numbers are
either designated as free-to-caller or Freephone) is likely to create the same issues
around consumer confusion, as well as vulnerable consumers being deterred from
access, which are present on the 080 range. In particular consumers currently
struggle to distinguish between similar looking numbers (beyond the third digit at
least)**® and this suggests that they are likely to find it difficult to recognise different
subcategories of number within the 116 number range (i.e. that some are free-to-
caller whereas others could be charged from a mobile).

217
218
219

December 2010 consultation, Annex 7, paragraphs A7.128 to A7.134.

For example, see paragraphs A27.24 in Part C, Annex 17 of the April 2012 consultation.

See for example our discussion of the consumer confusion between 0844 and 0845 numbers in
Part B, Section 9.
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13.158 The EC requires 116 numbers to be Freephone.?”® The EC’s working documents
show that 116 numbers were originally intended to be free-to-caller,?** but the
requirements of the final Decision were changed to ‘Freephone’ in recognition of the
different arrangements that apply in different countries, such as the UK. However, the
EC nevertheless stated that these numbers should ‘ideally’ be free-to-caller.???

13.159 We established the procedure for designating the charging arrangements for 116
numbers in the UK in 2009 and it involves balancing different factors such as the
level of social value or need met by the service and the likely situation of the caller
when she/he needs to call the service.?”® However, our decision to set up the 116
charging arrangements in this way was made on the basis of the Freephone charging
arrangements at that time. We have set out our provisional decision above to adopt
a free-to-caller approach for the 080 range and this alters the position that we
reached in the 2009 116 Statement on charging arrangements for the 116 range. In
particular, in the context of the wide-ranging changes to the non-geographic
numbering regime, and the changes to the charging arrangements for 080 in
particular, we consider that it would be counterintuitive and would cause confusion to
consumers if we were to leave 116 numbers with two different charging
arrangements, particularly given that these numbers are clearly designated for
services of ‘social value'.

13.160 We therefore consider that the potential for future consumer confusion, which is
supported by the existing consumer confusion evident on the 080 range, justifies
intervention on the 116 number range. In particular we consider intervention is
necessary to protect consumers from the market failures that are likely to arise with
further usage of the 116 range, particularly given the nature of the services that it is
used for.

Options for the 116 number range

Approach in the April 2012 consultation

13.161 In the April 2012 consultation, in line with our proposals for the 080 number range,

we proposed the following options for the 116 range®**:

e Option 1: we designate all existing and future 116 numbers as free-to-caller®*;
or

229 Article 2 and Recital 3, 116 EC Decision

21 see EC Communications Committee, Draft Commission Decision on reserving the number range

beginning with 116 for harmonised numbers for harmonised European services (COCOM 05-33), 30

September 2005: https://circabc.europa.eu/sd/d/3e929f19-a94a-40de-b3a7-

09bacfd5ccae/COCOM05-33%20116.pdf

**2 See EC Communications Committee, Commission Decision on reserving the number range

beginning with "116" for harmonised numbers for harmonised services of social value to European

citizens (COCOM 06-30), 22 January 2007, Annex 1, page 2:

https://circabc.europa.eu/sd/d/2480503b-a12d-4e74-bc50-a32c980af3d8/COCOMO6-

30%20ANNEX%201%20116%20concept.pdf

“*® This was part of our 2009 116 Statement setting out the allocation procedure for 116 numbers. In
articular see paragraph A6.30.

* These options related specifically to 116 numbers designated as ‘Freephone’ in the Numbering
Plan. We noted in the April 2012 consultation that we were not proposing any changes to the existing
116 numbers that had been designated as free-to-caller in the Numbering Plan. See paragraph
A27.29 in Part C, Annex 27 of the April 2012 consultation.
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e Option 2: we set a maximum price for mobile calls to those 116 numbers that are
designated as Freephone.

13.162 We considered both options against our assessment criteria in Annex 27 of the April
2012 consultation, and we provisionally concluded that Option 1 would offer the
greatest benefits overall. We acknowledged that there was a risk of reduced service
availability under the free-to-caller approach (because some SPs might be less able
to afford the increased mobile origination payments likely under a free-to-caller
option). However, we said that a consistent free-to-caller price for 116 would offer
greater benefits for consumers and that avoiding different regulatory regimes within
the 116 range was consistent with our approach to the 080 range and our
overarching strategy of simplifying the non-geographic numbering system. We said
that Option 1 would minimise the risk of the 116 range developing the same issues
with consumer confusion that were present on the 080 range and was also most
likely to facilitate access to 116 services by vulnerable households.

Stakeholder response and updated assessment of the 116 options

13.163In response to the April 2012 consultation several stakeholders agreed that we
should apply a consistent approach to the 080 and 116 number ranges (for example
Three, BT and CWW). However, EE continued to challenge our approach to 116.%%
In addition both EE and Vodafone raised concerns about our proposals for the mobile
origination charges for 116 numbers under a free-to-caller approach. We have
responded to EE’s specific arguments in more detail in Annex 29.

13.164 We have revised our impact assessment range (‘IAR’) for the level of fixed and
mobile origination charges which we assume in order to assess the impact of making
the 116 range free-to-caller. See Annex 27 and Section 12 where we set out these
revisions and our response to stakeholder comments. We set out two possible IARs
for both fixed and mobile origination payments. The first assumes that current
origination payments for both fixed and mobile calls remain unchanged at 0.5ppm.
The other assumes that the origination payments for fixed and mobile calls are set at
the pure LRIC of originating a call, which we estimate to be between 0.0 and 0.1ppm
for fixed calls and between 0.8ppm and 0.9ppm for mobile calls. We also consider
the impact of higher origination charges for both fixed and mobile calls where
relevant in conducting our analysis for reasons of robustness, although note that we
consider origination payments outside of our IARs to be unlikely.

13.165 Below we set out our updated analysis of the two 116 options against each of our
assessment criteria. Because, other than EE, most respondents agreed with our
preferred approach this assessment is largely in line with that presented in the April
2012 consultation.

Consumer price awareness

13.166 Whilst current awareness of 116 numbers is low”?’ because of its low usage, we
consider that making all 116 numbers free-to-caller (Option 1) would benefit

%% This would remove the need for any specific assessment of the charging arrangements for each

116 number.

26 particular EE argued that the current arrangements for 116 were sufficient because there was
no evidence of consumer harm. See Annex 29 for further details of their arguments.

227 A European Commission research report found that awareness of the range in the UK was only
5% (compared to 13% across the EU). When asked what number they would call if they needed one
of the services currently provided on the 116 ranges, none of the respondents spontaneously
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consumers by providing a consistent, simple price point for the number range to help
it develop in the future. The clear pricing structure will help consumers develop an
understanding of the range as it becomes more widely used. As noted in the April
2012 consultation, a universally free-to-caller approach for all 116 numbers will
protect the integrity of the range and allow SPs with an allocated 116 number to
provide a clear pricing message when they promote the service (and that pricing
message will be reinforced by the fact that other 116 numbers will also be promoted
as free-to-caller). In particular it will avoid the risk of consumer confusion between
116 numbers that are free-to-caller and those which could attract a charge from
mobiles, and any potential horizontal externality effect causing consumers to be
deterred from calling from a mobile (for example because they assume that since one
116 number is charged from a mobile, others will also be charged).

13.167 Under Option 2, setting a maximum mobile price would enable any future SPs using
a 116 number with a Freephone designation to provide a clearer pricing message
than they would have been able to do so under the current system. Consumer price
awareness might therefore be improved. However, the pricing message would be
more complex compared to free-to-caller. Whilst SPs would be able to communicate
the mobile price for a 116 call in their advertising, if a caller did not have that material
in front of them they would have to remember the price, or infer it from the price of
other 116 numbers they might have called.?*®

Efficient prices

13.168 All 116 numbers that are currently in use are already designated as free-to-caller
(one 116 number has been designated as Freephone, but it has not been allocated
to an SP and has not been brought into use). If there is nho change in the origination
payment for calls to these numbers, neither of the 116 options would lead to any
rebalancing of fixed or mobile prices relative to current levels (i.e. to a TPE).
However, we recognise that a change in regime may lead to a change in the level of
origination payment for calls to existing 116 numbers. Our IAR sets out that, if this
were to happen, we would expect to see fixed and mobile origination payments at our
estimates of LRIC - which would imply a 0.4-0.5ppm reduction in origination
payments for fixed calls and a 0.3-0.4ppm increase for mobile calls. Such a change
would lead to a negative fixed TPE and a positive mobile TPE, although the scale of
each effect would be likely to be very small given the low volumes of calls to 116
numbers and the change in origination charge implied. In relation to future 116
numbers, we consider retail prices are more likely to be efficient if the vertical and
horizontal externalities are addressed.

13.169 In respect of the vertical externality, the 116 charging designation is required to be
Freephone or free-to-caller, and the decision as to which designation is applied to a
particular number is made by Ofcom as part of the process of adding the 116 number
to the Numbering Plan. Therefore the vertical externality is less relevant to an
assessment of the 116 options, given that the price is largely outside of the SP’s
control because it is set by regulation rather than being set by OCPs who do not take
SPs’ interests into account (as in 080). Nevertheless, as noted in the April 2012
consultation, arguably Option 2 would better address any externality effect because a

mentioned the 116 numbers. Special Eurobarometer 367, Harmonised numbers for services of social
value, October 2011, http://ec.europa.eu/public_opinion/archives/ebs/ebs 367 en.pdf,pp.32 & 53-61.
% However, consumers are likely to need to call these numbers on a very infrequent basis. The
Eurobarometer research report found that 76% of respondents said they had never been in need of
calling one of the types of service currently allocated to the 116 range.
http://ec.europa.eu/public_opinion/archives/ebs/ebs 367 en.pdf, p.65.
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potential SP would be able to indicate its preference for a Freephone designation for
a particular 116 number whereas Option 1 implies a ‘one size fits all’ approach.?*°

13.170 However, as noted under the consumer price awareness criterion, there is a risk that
if some future 116 Freephone numbers were charged from mobiles, it might damage
the pricing message for fixed line callers to those nhumbers and for mobile and fixed
line callers to other (free-to-caller) 116 numbers (i.e. the horizontal externality). In
contrast the consistent, clear pricing message of free-to-caller would not create this
potential for confusion.

Service quality, variety and innovation

13.171 The potential impact on service availability is particularly relevant for the 116 number
range (which is noted in EE’s comments set out in Annex 29).%* There is a concern
that Option 1 might result in fewer SPs applying in future to offer a service on a
particular 116 number reserved by the EC if they are unable to afford any increase in
cost resulting from the number being designated as free-to-caller instead of
Freephone (i.e. if origination payments and therefore hosting charges are higher for
free-to-caller 116 numbers than they would have been for Freephone 116 numbers).

13.172We noted in the April 2012 consultation that Victim Support had indicated in response
to Ofcom’s consultation on appropriate charging arrangements for the 116006
‘Helpline for Victims of Crime’ number that it would not have the necessary funding to
be able to support a free-to-caller service and this was one of the factors which led to
the designation of 116006 as Freephone. [3<]. We also set out in Section 12 the
evidence we have seen suggesting there are some 116 SPs who are already facing
financial difficulties in meeting the current level of hosting charges.

13.173 We therefore recognise the potential for any increase in average origination payment
resulting from making 116 numbers free-to-caller to have a significant negative
impact on service availability relative to setting a MMP. We now consider the
potential impact of making 116 free-to-caller on current and future 116 services
separately.

13.174In relation to the existing 116 services (which are already free-to-caller), we consider
it possible that current charging arrangements could be maintained. In this case,
making 116 free-to-caller would clearly have no impact on availability of these
services relative to the status quo (or to MMP). We recognise that the change in
regime may be used to renegotiate existing charges, and that any increase in
average SP payment could have a significantly negative effect on the availability of
these services. However, for payments within our IAR, any increase in average SP
outpayments would be limited to a maximum of 0.4ppm (the difference between
current average charges and the pure LRIC mobile charge) and, given the current
split between fixed and mobile calls, would be likely to remain similar to current
average outpayments.?®** As a result, we consider Option 1 is unlikely to have a
material impact on availability of existing 116 services.

29 See paragraph A27.35 in Part C, Annex 27 of the April 2012 consultation.

3 Note that the issue of service quality is less relevant for the assessment of the 116 number range,
because as part of the allocation process for 116 numbers, Ofcom and the advisory committee take
quality of service into account when considering which SP the number will be allocated to. Therefore
a certain level of quality needs to be met in order for the number to be allocated.

%1 The maximum increase of 0.4ppm would occur if the mobile origination charge were set at the
upper bound of our pure LRIC estimate and 100% of calls were originated from mobile. However,
data from call volumes to the Samaritans 116 helpline suggests that approximately 70% of 116 calls
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13.175With regard to future 116 numbers, we recognise the impact on service availability
could be significant if requiring these numbers to be free-to-caller were to lead to
higher origination payments than would have been the case if they had been
designated Freephone. However, in the first instance we note that it is not clear that
this would be true. The only 116 number currently designated as Freephone, the
116006 number for a helpline for victims of crime, has not yet been allocated to an
SP. As a result, there are no existing agreements over origination payments for calls
to Freephone 116 numbers which we could use to compare with the likely level of
origination payments to free-to-caller 116 numbers. Moreover, we consider that
relatively low fixed and mobile origination charges would help to mitigate this risk.
We have set out our revised estimate of the IAR for the 116 range in Annex 27. We
assume that origination payments for these future 116 numbers would either be set
on the same basis as charges for calls to existing 116 numbers (approximately
0.5ppm for both fixed and mobile) or at our estimates of pure LRIC (0.1ppm for fixed
calls and 0.8-0.9ppm for mobile). On this basis we expect any negative impact on
availability of future 116 numbers to be mitigated, if not completely removed.

13.176 For origination payments above our IAR, making 116 free-to-caller could have a
significant negative impact on the availability of both current and future services.
However, we consider these scenarios very unlikely because of our requirement that
charges be fair and reasonable and our proposed guidance on how we would
approach any dispute about fair and reasonable charges.

13.177 Setting a maximum mobile price might reduce the risk of the impact on service
availability, because we would expect origination payments to be lower for
Freephone 116 numbers than free-to-caller 116 numbers. However, as we noted in
the April 2012 consultation it is difficult to know whether in practice service availability
would be greater under Option 2 compared to Option 1 because there are no
services currently operating a 116 Freephone number.?*

Access to socially important services

13.178 Services on 116 numbers are clear examples of socially important services (or
services of ‘social value’ as defined by the EC).?** Therefore it is important to ensure
that consumers, and vulnerable consumers in particular, will not be deterred from
accessing these services. Option 1 is more likely to meet that objective because
both fixed and mobile calls to all 116 numbers will be free-to-caller, whereas under
Option 2 mobile callers could still face charges for calling some 116 services in future
(albeit that the level of that charge would be capped). Furthermore, because of the
consistent pricing message under Option 1 there is less risk that consumers will be
deterred from accessing 116 services because of confusion about call costs,
whereas Option 2 could lead to some consumers assuming that all 116 numbers are
charged from a mobile and/or that these numbers are charged from a fixed line and
being deterred from accessing them as a result (i.e. the horizontal externality effect).

are originated from a mobile and 30% from a fixed line. If both fixed and mobile origination charges
were set at the upper bound of our pure LRIC estimates, this would imply an average SP outpayment
of 0.66ppm (i.e. an increase of 0.16ppm).

282 April 2012 consultation, Part C, Annex 27, paragraph A27.40.

%% The 116 EC Decision defined ‘Harmonised service of social value’ as “a service meeting a
common description to be accessed by individuals via a freephone number, which is potentially of
value to visitors from other countries and which answers a specific social need, in particular which
contributes to the well-being or safety of citizens, or particular groups of citizens, or helps citizens in
difficulty”.
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13.179 We recognise that the benefits of the free-to-caller approach on 116 in addressing
the concern relating to access to socially important services has to be weighed
against the risk that it could lead to reduced service availability, as discussed under
the previous criterion. However, we consider this risk will be mitigated for origination
payments within our IARSs.

Regulatory burden

13.180 We have not conducted a quantified assessment of the costs of changes to the 116
range, because as set out in Annex 10 (in Part A) we do not consider that there are
likely to be any material costs as a result of making 116 free-to-caller. This is
primarily because all the active 116 numbers are already free-to-caller and the
116006 Freephone number has not yet been allocated to an SP. There may,
however, be higher costs under a free-to-caller approach compared to setting a MMP
for any SP that wants to use the 1160006 number, or for future 116 numbers that
might otherwise have been designated as Freephone (or had a maximum maobile
price under Option 2). The level of these costs will depend on the origination
payment for 116 numbers. However, we are proposing to include the origination
payment for 116 numbers within the scope of the access condition, which will require
TCPs to purchase origination on fair and reasonable terms. We expect the
application of the access condition to reduce the risk of origination payments for 116
numbers being unreasonably high and mitigate to some extent the cost impact on
SPs.

13.181In terms of the regulatory costs, under both options only the existing Freephone
designation of the 116006 number for the victims of crime service would need to
change in the Numbering Plan. Under Option 1, the consistent charging approach to
116 numbers would also remove the need for Ofcom to consult on the charging
regime for each 116 number, instead all designated 116 numbers would
automatically be free-to-caller.

Provisional decision to make 116 free-to-caller

13.182 There are clear benefits of making all 116 numbers free-to-caller, in particular it will
provide a clear, consistent pricing message which will be easily understood by
consumers and protect consumers from potential confusion, and address any
horizontal externality effect, which will encourage consumer confidence in using the
range as it becomes more widely used. In contrast there is a risk that setting a MMP
could create consumer confusion which could negatively impact on consumer
understanding of the existing 116 free-to-caller numbers, as use of the range
increases.

13.183 We recognise there is a risk of a negative impact on service availability on the
currently designated Freephone 116 number (and any future 116 numbers which
might have been given a Freephone designation). However, we consider that this
risk is reduced by our proposed access condition and guidance as to how we would
resolve any future dispute about whether origination charges are fair and reasonable.
We consider that the benefits to consumers in having a single, clear and consistent
free-to-caller pricing message, particularly in terms of removing the risk of this range
developing the same problems with consumer confusion (and access to socially
important services provided on the range) that are present on the 080 range today,
outweigh the potential risk of any impact on service availability for origination
payments within our IARSs.

252



Simplifying non-geographic numbers — Part C

13.184 Furthermore, we note that clear and consistent free-to-caller pricing structure for 116
numbers is consistent with the decision we are minded to take on the 080 range and
with our overarching strategy of simplifying the non-geographic numbering system.

13.185 Therefore, on the basis of the assessment above, and taking into account the points
made in Annex 29 as well as the decision we are minded to take on the 080 range,
we consider that making all 116 numbers free-to-caller would create greater net
benefits to consumers and be more effective at protecting them from potential harm
as the range becomes more widely used (compared to setting a MMP for the
existing, and any future, 116 numbers designated as Freephone).

13.186 As explained in Section 15 below, given that this approach will only require a change
to the designation of the 116006 number in the Numbering Plan (which has not yet
been allocated to an SP or brought into use), we consider that this change should
come into effect immediately upon publication of our final statement.?** In particular,
we wish to avoid the situation in which an SP may be allocated this number and set it
up on a Freephone basis, only for it to change to free-to-caller in late 2014. We are
therefore consulting on an immediate modification to the Numbering Plan to change
the designation of the 116006 number from ‘Freephone’ to ‘Free-to-caller’ (see
Section 6 and Annex 15).

Overall conclusions on the 080 and 116 number ranges

13.187 In light of our assessment, we are minded to designate both the 080 and 116 number
ranges as free-to-caller. We have set out in Section 6 the proposed changes that we
intend to make to General Condition 17 and the Numbering Plan in order to bring
these changes into effect (and our proposed modifications are set out in full in
Annexes 14 to 15).

13.188In the next Section we set out how we intend to approach the wholesale regulation of
these number ranges, assuming that we proceed with a free-to-caller approach.

% Unlike the changes to the 080 range which will need more time to implement and will therefore

come into effect 18 months after the publication of our final statement.
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Part C - Section 14

Wholesale arrangements

Introduction

14.1

14.2

14.3

14.4

14.5

In this section we consider whether there is a need for wholesale regulation if the 080
and 116 ranges are made free-to-caller.

We considered the commercial effects of adopting a free-to-caller approach in the
April 2012 consultation. We were not confident that commercial negotiations at the
wholesale level (absent further involvement by Ofcom) would be likely to deliver
desirable outcomes for consumers. We discounted the option of not intervening at
the wholesale level (i.e. reliance on dispute resolution alone) and the option of
conducting a formal wholesale market review. We proposed instead to set an access
condition on TCPs requiring them to purchase wholesale call origination for calls to
080 and 116 numbers on fair and reasonable terms (including charges). We also
proposed to issue guidance as to how we would approach any future dispute about
what constitutes a fair and reasonable charge.

Annex 30 contains a summary of the stakeholder responses we received in relation
to these proposals. That annex contains our detailed response in relation to
comments about the need for, and form of, wholesale regulation, and also more
specific implementation issues?”® related to the access condition (for example,
wholesale billing and transit arrangements).

Having carefully considered the responses received, our view is that, if we proceed to
make the 080 and 116 ranges free-to-caller, we should also impose an access
condition on TCPs, as described above. We are re-consulting on one particular
element of the access condition that we proposed in the April 2012 consultation.
Namely, the requirement that TCPs provide a notification of any proposed revision to
their existing origination charges. We set out our revised position with respect to this
element in paragraphs 14.68 to 14.75 below.

Annex 17 contains a draft of the access condition on which we are consulting (see
also Section 6 for further commentary on this proposed condition). We are also
consulting today on draft guidance as to how we would approach any dispute about
fair and reasonable origination charges.?*® This section is structured broadly as
follows:
e wholesale concerns;
¢ wholesale regulatory options:

0 no ex-ante regulation (reliance on our dispute resolution powers);

0 access condition;

0 SMP regulation;

o alternative approach;

2% gee Annex 30, at paragraphs A30.75 to A30.98.
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¢ design of the access condition; and

e conclusion and further consultation.

Wholesale concerns

14.6

14.7

14.8

14.9

14.10

14.11

In the April 2012 consultation we recognised that the existence of imbalances in
negotiating power between certain OCPs and TCPs could lead to concerns, if we
were to set the retail price of 080 calls to zero and refrain from regulatory intervention
at the wholesale level. We noted the absence of market conditions which would be
likely to lead to origination payments being set at reasonable levels, and which would
deliver stable origination payments in a timely fashion. We also identified that absent
ex-ante wholesale regulation, there may be interconnection failures, at least in the
short term.?%’

Respondents to the April 2012 consultation were concerned about the effects of
these imbalances in negotiating power, if the 080 and 116 ranges were made free-to-
caller.”® However, they did not challenge our assessment that concerns would arise,
absent ex-ante wholesale regulation.

We remain of the view that, if we proceed with a free-to-caller approach and do not
intervene at the wholesale level, imbalances in negotiating power could lead to
undesirable outcomes for consumers. We explain our concerns in more detail below.

In Annex 30 we set out our views on how the wholesale level for NGCs operates and,
in particular, on the termination rates that would be likely to arise commercially
(absent regulation or involvement by Ofcom). We consider this analysis is relevant to
an assessment of the origination payments that would be likely to arise on a free-to-
caller range, in the absence of ex-ante wholesale regulation, because an origination
payment is simply a negative termination rate.

Applying this analysis, we consider that in the absence of ex-ante wholesale
regulation, OCPs and TCPs would enter into commercial negotiations about the level
of origination payments that should apply on a free-to-caller range. There would be
inherent tensions in these negotiations, with OCPs preferring higher origination
payments and TCPs lower. Predicting their likely outcome is complicated by the fact
there are a large number of heterogeneous OCPs and TCPs, each in a different
commercial position. As a result, negotiations would depend on the particular OCP
and TCP involved, rather than one side consistently being in a strong position, and
commercial negotiations would therefore be likely to produce a range of origination
payments depending on the parties involved.

Given this, we have concerns about delays in interconnection and refusals of
interconnection. Even where there is not a breakdown in interconnection, we are
nevertheless concerned that agreement over stable origination payments will not
necessarily be reached in a timely manner, giving rise to the potential for a lengthy
period of uncertainty. We also cannot be confident that the origination payments that
would ultimately arise would lead to desirable outcomes for consumers. In particular,

287 April 2012 consultation, Part C, Section 17, pp.89-94,

% Some respondents were concerned that our proposed access condition would not sufficiently
address the concerns we had identified. These comments are considered in Annex 30 and the sub-
section below ‘Wholesale regulatory options - access condition’. Annex 9 in Part A addresses
stakeholder comments in relation to our broader analysis of whether there are market failures at the
wholesale level for calls to non-geographic numbers.
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origination payments would not necessarily be set at a fair and reasonable level. In
particular, the following may occur:

i) Where the balance of negotiating power is heavily in favour of either OCPs or
TCPs then delays or interconnect failures may occur. Some TCPs may seek to
drive origination payments down to a particularly low level, resulting in OCPs
refusing interconnection or leading to delays in interconnection. Similarly, some
OCPs may seek to drive origination payments up to a particularly high level
resulting in TCPs (on behalf of SPs) refusing interconnection or leading to delays
in interconnection.

i) Even where there is not a breakdown in connectivity, a potentially lengthy period
of uncertainty over the likely level of origination payments is likely to occur, at
least for some CPs. Such a period of uncertainty could have adverse effects on
SP service availability, investment and innovation, regardless of the levels of
origination payment that are ultimately agreed.

iif) In terms of the origination payments that would ultimately arise, as noted above,
some OCPs may be able to drive payments to a particularly high level. In the
long run, this would result in detrimental effects for SPs, harming service
provision and innovation, which would not be offset by significant benefits to
callers.

iv) As noted above, some TCPs may be able to drive origination payments down to
a particularly low level. Although this would not affect the retail price of 080 calls
(which would still be free-to-caller), it could prevent OCPs from recovering
efficiently incurred costs, which in turn may affect the retail price they charge for
other services. It may also result in an inefficiently high number of SPs being
present on the 080 range, although this may offer benefits to consumers in terms
of service availability and innovation on 080.

v) Different TCPs may negotiate different origination payments. In the longer term,
this asymmetry between TCPs could lead to consolidation in hosting, which could
potentially harm competition at the hosting level with detrimental effects on both
SPs and callers. This impact may be limited in practice by the fact that OCPs are
likely to transit traffic to smaller TCPs via larger TCPs, and smaller TCPs are
likely to benefit from the rates negotiated by larger TCPs as a result. The
incentives for TCPs to differentiate their origination charges may also be limited if
they incur costs associated with monitoring and maintaining many different
origination charges (so-called ‘menu costs’).

vi) Different OCPs may also negotiate different origination payments. Given the fact
that 080 call volumes are significant, this may affect their ability to compete on
other aspects of their retail offering, although we recognise this impact may be
mitigated if smaller OCPs are able to benefit from the rates negotiated by larger
OCPs by transiting traffic via the larger OCPs. As with TCPs, the incentives for
OCPs to differentiate their origination charges may also be limited by menu
costs.).

14.12 We now consider these effects in more detail.
Effect on interconnectivity

14.13 The differences in negotiating power between OCPs and TCPs may result in delays
or failures in interconnection. OCPs may refuse to interconnect where origination
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payments are too low (for example, if they are below the incremental cost of
originating the call). On the other hand, TCPs (on behalf of SPs) may refuse to
interconnect if origination payments demanded by OCPs are too high. CPs may also
seek to employ other tactics (short of refusing interconnection) in response to
origination payments that they consider to be unacceptable. For example, TCPs may
seek to block calls which originate from mobiles and OCPs may seek to block calls to
particular number blocks.

In the April 2012 consultation, we discussed several instances of SPs seeking to
negotiate a retail price of zero with mobile OCPs for particular 080 services. The
reports we received suggested that the ability of mobile OCPs to demand origination
payments significantly above their efficient costs had contributed to prolonged
negotiations and that there were only isolated cases of those negotiations being
successful.?*

We have also previously set out evidence suggesting that SPs may block calls on
080 number ranges where they cannot afford origination payments. For example, we
set out evidence that call blocking by SPs has occurred in other countries, such as
Germany and the Netherlands.?*° In addition to this evidence we note that some
TCPs suggested, in response to the April 2012 consultation, that they may seek to
block calls on behalf of SPs if origination payments for a free-to-caller range were set
at a level which they consider to be too high.?**

More generally, the 080 number range also has a history of interconnection
problems, demonstrated by lengthy and extensive disputes:

14.16.1 In autumn 2009, each of EE, O2 and Vodafone referred a dispute to Ofcom
regarding the introduction of tiered termination rates by BT for calls to 080
numbers.?* In February 2010, Ofcom’s determined the dispute, ordering
the parties to revert to the trading conditions that had applied prior to the
introduction of tiered rates and ordering BT to make repayments by way of
adjustment for overpayments made by the MNOs (the 080 Dispute
Determination). This determination was appealed by BT to the CAT in April
2010, with EE, Vodafone, 02 and Three intervening.?*® After an eleven day
hearing, the CAT issued judgment (the 08x CAT Judgment) in August
2011, setting aside Ofcom’s determination. This judgment was
subsequently appealed to the Court of Appeal, which issued its judgment in
July 2012, setting aside the CAT’s Order and reinstating Ofcom'’s original
determination. In February 2013, BT was granted permission to appeal the
Court of Appeal’s judgment to the Supreme Court. The case is pending
before the Supreme Court.

14.16.2 In September 2010, each of EE, O2, Vodafone and Three referred a
dispute to Ofcom, again regarding BT’s tiered termination rates for calls to
080 numbers.*** Ofcom’s decision to open a dispute was appealed by BT
to the CAT,?*® with EE, Vodafone, O2 and Three intervening in the appeal.
The CAT issued judgment in May 2011 dismissing BT'’s appeal. In

239

April 2012 consultation, Part C, Annex 20, paragraph A20.55

49 |nternational survey 2011

1 See Annex 30, at paragraphs A30.81 to A30.83.

242 case CW/1055/08/10 regarding NCCN 956

243 Case 1151/3/3/10, which was consolidated with Cases 1168/3/3/10 and 1169/3/3/10 concerning
disputes regarding BT'’s termination rates for 0845 and 0870 numbers.

244 Case CW/1055/08/10 regarding NCCN 1007, as corrected by NCCN 1046

% Case 1171/3/3/10
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December 2012, Ofcom issued its provisional determination that BT's
termination charges for 080 numbers are not fair and reasonable,?*® and
confirmed this in its final determination in April 2013.%*

14.16.3 In February 2012, each of EE, Three and O2 referred a dispute to Ofcom
regarding paragraphs 12 and 13 of BT’s Standard Interconnect Agreement
(‘SIA’).>*® A number of other operators have registered an interest in the
outcome of the disputes (CWW, Gamma, IV Response, Sky, TalkTalk,
TNUK, Virgin Media and Vodafone). Paragraphs 12 and 13 of BT'’s SIA set
out the contractual process by which amendments to existing termination
rates (as well as changes to other rates) may be introduced. These
paragraphs formed the contractual basis on which BT sought to introduce
the termination charges for 080 calls, which formed the subject of the two
disputes described above. The MNOs submit that the imbalance between
these contractual provisions (in particular, the rights of BT on the one hand,
and other operators on the other hand, to introduce changes to rates) is
unfair and unreasonable. In October 2012, Ofcom issued its provisional
determination that, on balance, it had not seen sufficient evidence that the
terms of these paragraphs of the SIA create detriments in practice for
consumers and competition.?*

14.17 The background of disputes and appeals in relation to origination/termination charges
for 080 calls adds to our concerns about the potential for connectivity issues to occur
in the absence of ex ante wholesale regulation.

14.18 With respect to the 116 range, the three numbers currently in use are already free-to-
caller. We therefore recognise the possibility that, absent ex ante wholesale
regulation, origination payments for calls to these numbers could remain at their
current commercially agreed level following the implementation of our proposals. If
S0, our proposals may not affect interconnectivity in relation to these numbers.
However, the number of SPs on the 116 range may increase over time if use is made
of the 116006 number allocated for victims of crime support and any future
allocations of 116 numbers. We are concerned that the same imbalances of
negotiating power described in relation to 080 may apply to negotiations over
origination payments for calls to these 116 numbers. We also recognise that some
OCPs may use the change of regime as an opportunity to renegotiate existing
charges (which usually follow the current level of fixed origination payments for 080),
and that any such negotiations may also be adversely affected.

14.19 We outlined in the April 2012 consultation that there were indications that existing
116 providers had experienced difficulties in reaching an agreement with mobile
OCPs on an origination charge which they found affordable.?®® Indeed the 116 range

245 Ofcom, Provisional conclusions to resolve disputes concerning BT’s tiered termination charges in

NCCNs 1107,1106 and 1046, 4 December 2012 -
http://stakeholders.ofcom.org.uk/consultations/provisional-conclusions/

4" Ofcom, Determination to resolve disputes concerning BT’s tiered termination charges in NCCNs
1101, 1107 and 1046, Final determination, 4 April 2013 -
http://stakeholders.ofcom.org.uk/binaries/consultations/provisional-conclusions/statement/040413. pdf
4% Case CW/01083/01/12

49 Ofcom, Dispute between BT and each of Everything Everywhere Limited, Hutchison 3G UK
Limited and Telefénica UK Ltd relating to BT’'s Standard Interconnect Agreement, Provisional
Conclusions, 1 October 2012 -

http://stakeholders.ofcom.org.uk/binaries/consultations/dispute interconnect agreement/summary/20
12 Sept 28 SIA provisional.pdf

*9 See Part C, Annex 17, paragraph A27.38.
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has a history of interconnection failures, with initial delays by some providers in
providing access to the existing 116 numbers. Although this problem has now been
resolved, we consider it suggests the potential for issues of interconnectivity to arise
on this number range in the future. We also consider there is reason to believe that
some OCPs would push for higher origination payments when negotiating charges
for calls to 116 numbers in the future (absent ex ante regulation). In particular, we
find it notable that EE and Vodafone considered the level of origination payment set
out in our Impact Assessment Range for 116, which was higher than current 116
charges, to be too low.

Further barriers to commercial agreement over 116 origination charges may arise if
there is no clear starting point for negotiation. In this respect, we note that 116
numbers can be designated either free-to-caller or Freephone under the status quo.
Furthermore, we consider it is likely that origination charges for a free-to-caller 080
range will be higher than current origination charges for calls to existing 116
numbers. This may lead to disagreement between OCPs and TCPs as to whether
the free-to-call 080 charge or existing 116 charge is more appropriate for 116
numbers that are brought into use in future (including 116006, which has already
been dgzssl,ignated Freephone, but which we are now minded to designate as free-to-
caller).

As a result of these factors, we are concerned about the potential impact of our
proposals on interconnection in relation to future (and possibly current) 116 numbers.

Effect on certainty of origination payments

14.22

14.23

In addition, we consider it likely that, in the absence of wholesale regulation, there
would be a potentially lengthy period of uncertainty over the likely level of origination
payments, at least for some CPs (even if a breakdown in connectivity does not
occur). As noted above,?** the wholesale arrangements for calls to 080 numbers
have been the subject of multiple industry disputes and appeals in recent years,
which are ongoing. We are concerned that, absent ex ante wholesale regulation,
negotiations over origination payments for 080 calls would be protracted and result in
ongoing uncertainty. Such a period of uncertainty could have further adverse effects
on investment and innovation, regardless of the levels of origination payment that are
ultimately agreed. This is because, if we proceed to make the 080 range free-to-
caller, many SPs are likely to make the decision about whether to remain on the
range or migrate as soon as possible if they are sensitive to the level of the
origination charge. If a SP was to delay such a decision but ultimately decide it
needed to migrate then it would risk incurring higher migration costs (such as having
to reprint advertising/promotional materials purely for this purpose, rather than part of
business as usual changes) or accept the higher costs of continuing to use the 080
number for the period of migration. They may therefore base this decision on their
own expectations of the likely level of origination payment rather than waiting for
origination payments to be commercially agreed. In particular, if SPs are excessively
pessimistic about the likely level of origination payments, more SPs may choose to
migrate than would have done had they been able to base their decision on more
accurate expectations. This would increase the cost of our proposal for SPs and may
also reduce service availability on 080 for callers.

In relation to 116, we noted above the possibility that origination payments for calls to
these numbers might remain at their current agreed levels following the

251
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See Section 13 where this is discussed in more detail.
See paragraph 4.16 above.
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14.24

implementation of our proposals (absent ex ante regulation). If so, the current SP
users of 116 might not need to reassess their decision to operate a service on this
number range as a result of it being made entirely free-to-caller. However, we
recognise the potential for OCPs to take advantage of the change in regime to
renegotiate these charges. We also expect further allocations may be made on the
116 range, which would require an agreement with OCPs on the level of origination
charge. We observed above there were factors which may lead to difficulties in these
negotiations, and noted it may not be clear to OCPs and SPs whether the origination
charge for current 116 numbers or the (future) charge for free-to-call 080 numbers
would be more appropriate when negotiating over the level of charges for future
allocations on 116.

We are therefore concerned there could be periods of uncertainty surrounding the
level of origination payment for future (and possibly current) users of the 116 range.
We consider that, given the type of SP that operates on the 116 range tends to be
very sensitive to cost, any such cost uncertainty will have a major impact on their
planning. We, therefore, consider this could have adverse effects on decisions to
sustain, or promote/expand/improve existing services or take on a new commitment
to a 116 number.??

Effect on origination payments

14.25

14.26

14.27

In the absence of wholesale regulation, TCPs with a poor negotiating position may
end up with relatively high origination payments, which would be likely to affect their
ability to compete for SP customers. This may in turn lead to consolidation in the 080
hosting market over time, adversely affecting competition at this level. Similarly,
OCPs with a weaker negotiating position may end up with relatively low origination
payments. However, we note that the effect on competition between TCPs may be
limited in practice by the fact that OCPs are likely to transit traffic to smaller TCPs via
larger TCPs, and smaller TCPs are likely to benefit from the rates negotiated by
larger TCPs as a result. Similarly, the impact on OCPs may be mitigated by the fact
that smaller OCPs can choose to transit their traffic via a larger OCP, benefiting from
the rates negotiated by the larger OCP. We also note that the incentives of both
OCPs and TCPs to seek to differentiate origination charges may also be limited by
the existence of menu costs.

The absence of wholesale ex-ante regulation would not have any impact on 080 retalil
prices, as these would remain free to caller under our proposal. However, it may
affect the efficiency of wholesale prices (in particular, the hosting charges paid by
080 SPs) and the efficiency of prices for other fixed and mobile services (via the
TPE).

The efficiency of wholesale prices, and in particular the hosting charges paid by SPs,
is important in sending appropriate signals to SPs about whether or not to operate a
service on the 080 number range. We discuss this effect in detail in Section 12 and
Annex 27. In particular, we take into account the trade-off for consumers between a
reduction in the availability/quality of services offered on the number range and the
TPE resulting from a higher origination payment in reaching an assumption about the
IAR for origination payments.

253

We have had several meetings with the active and potential SPs on the 116 range — [3<];

Samaritans on 17 October 2012 and Missing People on 23 October 2012. The main conclusion from
these meetings has been that SPs are already facing financial difficulties in meeting the current level
of hosting charges. We set out more detail on this in Section 12, paragraphs 12.183 to 12.185.
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The level of origination payment is likely to be reflected in the level of hosting charges
via competition between TCPs, with higher origination payments leading to higher
hosting charges (all else equal). If origination payments (and therefore hosting
charges) were to be set at too high a level, then some SPs may be deterred from
operating services on 080 even though the total benefits of their services (i.e. to the
SPs and their consumers) exceed the efficient costs of being hosted on the 080
number range. This could have an adverse effect on efficient investment in service
availability and innovation on 080 (see below). On the other hand, if hosting charges
were to be set at too low a level, it could encourage some SPs to continue services
or open new services on the 080 range where the benefits to SPs and consumers
from the services concerned are less than the efficient costs of hosting the service.
Although this would have benefits to consumers in terms of service availability, it may
come at the cost of inefficient prices for other fixed and mobile services.

We discuss in detail in Annex 28 how a reduction (increase) in the contribution of 080
calls to OCPs’ fixed and common costs is likely to lead to an increase (reduction) in
the price of other fixed and mobile services via the TPE. The TPE is relevant in this
context because the contribution of 080 calls to OCPs’ fixed and common costs is
affected by the level of origination payment, which (as set out in our analysis above)
we consider is also likely to be affected by the presence or absence of wholesale
regulation. We observe in Section 12 that higher origination payments are generally
likely to increase OCPs’ profits from calls to the free to caller number range.?** Those
higher profits are likely to support lower retail prices for other services and/or access
via the TPE. Similarly, lower origination payments are likely to reduce OCPSs’ profits
from 080 calls, leading to higher retail prices for other services via the TPE.

As noted above, a wholesale price that is fair and reasonable takes into account the
trade-off to consumers between service availability on 080 on the one hand and the
price of other fixed and mobile services on the other. In the absence of wholesale
ex-ante regulation, there is no guarantee that commercially negotiated origination
payments would be fair and reasonable, at least initially,” and therefore that this
balance would be appropriate. As a result, we could not be confident that origination
payments would send appropriate signals to SPs currently active on 080 as to
whether they should remain on the 080 range or migrate once it is made free-to-
caller. Similarly, we could not be confident they would send appropriate signals to
SPs considering opening new services on the 080 range once it is made free-to-
caller.

With respect to 116, we noted above that we consider imbalances in negotiating
power could give rise to difficulties in negotiations over origination payments for calls
to future allocations on the 116 range, or indeed to renegotiations over charges for
existing 116 numbers. However, in contrast to 080, we do not consider it likely that
the resulting origination payments would have a material impact on competition
between OCPs or between TCPs. This is because call volumes to 116 are so low
that even if an OCP were to negotiate a particularly low level or a TCP a particularly
high level of origination payment, it would have little impact on the OCP’s/ TCP’s
overall profitability and hence on its ability to compete with other OCPs/TCPs.
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We also noted in Section 12 that in principle once a certain level of origination payments is

reached (namely the level set by an OCP that was able to act as an unconstrained monopolist at the
wholesale level) then further increases actually reduce OCPs’ profits. This is because the reduction in
revenues due to migration of SPs away from the number range outweighs the extra profits from calls
to those SPs that remain.
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We recognise that dispute resolution may result in fair and reasonable charges at some point, but

not in the short run.
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Although we expect that usage of 116 may increase, we note that there are currently
only three SPs active on 116. Usage would therefore have to increase very
significantly for the level of 116 origination payments to have any material impact on
competition, which we think is unlikely given the process for allocating new 116
numbers. We also consider it unlikely that commercially agreed origination payments
for 116 calls could have any material impact on the efficiency of prices for other fixed
and mobile services for similar reasons. However, we are nonetheless concerned
that imbalances in negotiating power may mean that commercially negotiated
origination payments for calls to future (and possibly current) 116 numbers are not
fair and reasonable, at least initially.

14.32 As noted in relation to the effect on certainty of origination payments above, the
evidence we have seen suggests 116 SPs are likely to be particularly sensitive to the
cost of operating their services such that even a small increase in origination charges
above current levels could have a significant impact on service availability. Indeed,
we noted in our assessment of options for 116 that making all 116 numbers free-to-
caller carries a risk that fewer services will be available on the range in future than
under the counterfactual of the status quo (see Section 13). We said that a relatively
low mobile origination charge would help to mitigate this risk, but note here that we
cannot be confident that a relatively low mobile origination charge would arise in the
absence of ex-ante regulation. Instead, we consider there is reason to believe some
OCPs would be likely to push for a higher mobile origination charge in future
negotiations over 116 calls, with potentially significant impacts on 116 service
availability. Given the socially important nature of services on 116, we would be
particularly concerned about these potential impacts.

Wholesale regulatory options

14.33 Inthe April 2012 consultation, we considered whether there was any existing ex-ante
regulation that would address concerns we had identified. We said that the NTS Call
Origination Condition®® regulated origination charges where BT was acting as
wholesale OCP, but this constraint did not necessarily flow through to the wider
market and, in particular, it did not provide any benchmark for mobile origination
charges.”’ We also considered General Condition 20 (‘GC20’), which obliges CPs to
ensure that, where technically and economically feasible, callers are able to access
and use non-geographic numbers adopted by that CP.?*® However, we said that the
proviso in relation to feasibility created some uncertainty about the extent to which it
could be relied upon to secure connectivity in all circumstances. In particular, that
CPs may use SPs’ views about the affordability of origination payments as evidence
of access being economically unfeasible. In this context, we noted evidence of call
blocking occurring in other EU Member States. We also said that GC20 did not
address our concerns about the terms on which interconnection might occur.?*°

*0 BT is required by the NTS Call Origination Condition to make no charge for wholesale call

origination services, other than regulated origination charges, the NTS retail uplift and bad debt.
These three components make up the origination payment required by BT for 080 calls originated
through its network. The NTS Call Origination Condition was applied to BT by virtue of its SMP in the
wholesale fixed narrowband call origination market.

27 April 2012 consultation, Part C, Section 17, p.93

8 5C20 implements Article 28 of the Universal Service Directive.

9 April 2012 consultation, Part C, Section 16, p.64-65 and April 2012 consultation, Part C, Section
17, p.93.
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We therefore did not consider that existing ex ante regulation would be sufficient to
address the concerns we had identified. Accordingly, we set out three regulatory
options:

e no ex-ante regulation (i.e. reliance on dispute resolution)
e ex-ante access condition
e wholesale market review — SMP regulation

We proposed to reject the wholesale market review and no ex-ante regulation
options, in favour of an ex-ante access condition.

All stakeholders who responded to this aspect of the April 2012 consultation broadly
agreed that some form of ex-ante wholesale regulation was needed, but there was
some disagreement over the type of ex-ante wholesale regulation which should be
imposed. In particular, some stakeholders considered that we should impose
wholesale SMP regulation. Vodafone and Three also put forward an alternative
wholesale regulatory approach to those which we considered in the April 2012
consultation.

After considering these comments, we remain of the view that existing ex-ante
regulation would not sufficiently address our concerns. In addition to the analysis set
out above, we also note that we are now consulting on the removal of the NTS Call
Origination Condition from BT as part of our Narrowband Market Review.?®

In the following sub-sections we summarise comments from stakeholders and our
response to these comments in relation to each regulatory option. We then consider
the extent to which each regulatory option addresses the wholesale concerns we
have set out above. Stakeholders’ comments and our response to those comments
are also discussed in more detail in Annex 30 (except for Vodafone’s and Three’s
alternative regulatory approach, which is considered in more detail in Annex 13).

No-ex ante regulation (reliance on dispute resolution)

14.39

14.40

We set out our view above that, if we proceed with a free-to-caller approach and do
not intervene at the wholesale level, imbalances in negotiating power could lead to
undesirable outcomes for consumers. In particular, the risk of connectivity delays or
failures, the potential for an extended period of uncertainty, and the risk that the
origination payments that ultimately arise would not lead to desirable outcomes for
consumers. In the April 2012 consultation, we nevertheless considered a “no ex ante
regulation” scenario.

In particular, we recognised that parties would still have recourse to the dispute
resolution process in relation to the provision of network access. We noted that we
had established and used a framework to consider whether origination charges are
fair and reasonable in the 080 Dispute Determination. We also noted that the
analytical framework from which we derived our IAR in the April 2012 consultation
was also potentially relevant to a dispute about origination payments for a free-to-
caller range (although we noted that the purpose of the IAR was not to determine the
approach we would take to any dispute). We nevertheless noted that disputes are an
ex post solution, they are reactive to matters being brought to Ofcom and are decided

260

2013 Narrowband MR consultation, see paragraphs 5.280 to 5.297.

http://stakeholders.ofcom.org.uk/consultations/nmr-13/
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on a case-by-case basis. We therefore considered that dispute resolution, at least
initially, may not be sufficient to adequately address the concerns we had identified.
We also considered that dispute resolution would not adequately address the risk of
an extended period of uncertainty over origination charges, as a dispute would not
arise in advance of the proposal for a new (higher) charge.?®*

14.41 As noted above, all stakeholders who responded to this aspect of the April 2012
consultation broadly agreed that some form of ex-ante wholesale regulation was
required. Our view also remains unchanged. In particular, we consider that there are
a number of factors which make timely commercial agreement over origination
payments for calls to 080 numbers unlikely (and, at worst, may lead to
interconnection delays or failures). This is an important consideration given that we
want to minimise the period of uncertainty which may result from our proposals (in
particular as result of likely increases in the level origination payments on 080). In
particular:

¢ It would be unclear to OCPs and TCPs which of them should make the initial
proposal for any revision to the currently applicable origination charge. In this
respect, we note that an origination payment for a free-to-caller range might also
be characterised as a negative termination payment, and that the two alternative
characterisations may result in differences in treatment under the parties’ bilateral
interconnect agreement. %%

¢ There may be no clear starting point for negotiations, as the existing guidance
(i.e. the 080 Dispute Determination and the framework for deriving our IAR) has
been applied in different contexts.

¢ In light of imbalances in negotiating power, certain OCPs and TCPs may have a
strong incentive to prolong commercial negotiations to achieve the best possible
outcomes for themselves, which may lead to uncertainty.

e In addition, as a free-to-caller approach would not be implemented until late 2014
(i.e. an 18 month implementation period), there may be no pressing incentive for
TCPs and OCPs to conclude an agreement at an early stage and they might
defer or prolong wholesale negotiations until the latter part of this period, also
leading to extended uncertainty.?®® This would also mean that where a TCP and
OCP are unable to reach commercial agreement, the matter may not be referred
to us for dispute resolution until quite late into the implementation period.

14.42 Given these factors, there is a significant risk that, absent some form of ex-ante
regulation, origination payments for calls to 080 numbers will not be agreed (or set by
us in a dispute determination) in a timely manner. If so, in turn TCPs will be unable to
provide their 080 SP customers with certainty about the level of their origination
charges at a sufficiently early point in the implementation process. Existing guidance
is also unlikely to provide SPs with much indication, if any indication at all, of the

51 April 2012 consultation, Part C, Section 17, paragraphs 17.45 — 17.53

%2 This issue was considered in the CAT 08x Judgment in relation to BT’s Standard Interconnect
Agreement. In discussing the draft access condition, we set out our view below that the relevant
service provided is wholesale origination. However, in the absence of ex ante wholesale regulation,
the characterisation of the service may fall to be determined by the parties’ existing contractual
arrangements.

%83 TCPs and OCPs would be subject only to their contractual obligations to provide advance notice of
any proposed revision to charges. Whilst this notice period is likely to differ from one interconnect
agreement to another, in our experience it is unlikely to be longer than 2 months prior to the date on
which the revised charge is to take effect.
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likely level of origination charges on which to base their decisions about staying on
080 in advance of it being made free to caller. Given the potential impact of
origination charges on 080 SPs, a lack of early certainty would hinder SPs’ ability to
undertake their assessment of continued use of the 080 range (on the basis of an
understanding of costs) in sufficient time to make any necessary adjustments —
risking disruption to service. As noted above, if origination payments for 080 calls are
not agreed or determined by the time that retail prices are set to zero, then this may
result in breakdowns in connectivity or action having similar effects for consumers,
such as call blocking by either OCPs or TCPs. Some stakeholder responses to the
April 2012 consultation suggest that TCPs may be contemplating the use of call
blocking for this purpose (see paragraph 4.15 above). Although TCPs and OCPs may
ultimately reach agreement on the level of the origination charge (or we may set it in
a dispute), there is a risk that not all OCPs would obtain connectivity to all 080
numbers in a timely manner.

As noted above, we also cannot be confident that the origination payments that
ultimately arise for calls to 080 numbers would lead to desirable outcomes for
consumers. In particular, origination payments for these calls would not necessarily
be set at a fair and reasonable level under this scenario, which may send the wrong
signals to 080 SPs about the appropriate level of investment in service quality and
availability on these number ranges. Commercially agreed origination payments for
080 calls may also give rise to inefficient prices of other fixed and mobile services
and/or result in harm to competition. However, we acknowledge that these risks are
likely to be mitigated by the prospect of dispute resolution, at least in the longer term.

In relation to 116, we noted above the possibility that current SP users of 116 may
not be affected by our proposals because the numbers they use are already free-to-
caller and the current arrangements for origination payments may continue.
However, we also outlined above that we are concerned that future number
allocations on 116 may suffer from delays in negotiations over origination payments.
We also recognised the possibility that OCPs may take advantage of the change in
regime to renegotiate existing charges for 116 calls, and that these negotiations may
suffer similar difficulties. Such delays, if they were to arise, could create problems of
uncertainty for the SP users of 116, which may affect their decision whether to offer a
service on the 116 range or not. As with 080, we also cannot be confident that the
origination payments which would ultimately arise for calls to future 116 numbers
would be fair and reasonable. We noted above that 116 SPs are likely to be
particularly sensitive to costs, and to any uncertainty over their level. We are
therefore concerned that together these factors may have a significant adverse effect
on service availability on 116, which is of particular concern to us given the socially
important nature of services on this number range.

In summary, we consider that ex ante regulation is appropriate in this case, as a
reliance on our dispute resolution powers alone would be unlikely to deliver a
sufficiently stable wholesale environment, in a timely fashion.

Access condition

14.46

In the April 2012 consultation, we considered whether the concerns we had identified
could be addressed using our powers under section 73 of the Act (which is derived
from Article 5 of the Access Directive). We considered that it would be proportionate
to impose an access condition on TCPs, requiring them to purchase wholesale
origination for calls to designated free-to-caller ranges on fair and reasonable terms
(including charges). We noted that this would allow some degree of flexibility for
stakeholders, but would restrict the ability of CPs to impose unreasonable terms on
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other CPs with a relatively poor negotiating position. In order to provide certainty to
stakeholders, we proposed to provide guidance as to how we would approach any
future dispute about whether charges are fair and reasonable. We noted that dispute
resolution would still be an option in the event that parties are unable to agree terms.
However, in the presence of guidance, we expected that stakeholders would be
better placed to be able to agree charges and, in the event of a dispute, the guidance
would potentially provide a clearer focus.?**

14.47 We received a number of comments from stakeholders in relation to the design of the
access condition that we proposed. These issues are considered further below. With
respect to the efficacy of the access condition in addressing the wholesale concerns
we had identified, there were two themes that emerged from stakeholder responses.
First, stakeholders were concerned that the access condition would not address the
imbalances in negotiating power that we had identified. In particular, some
respondents were concerned that these imbalances would give rise to differences in
the origination payments negotiated in each bilateral OCP-TCP relationship, leading
to competitive distortions, potential over/under-recovery of efficiently incurred costs
and high negotiation and billing costs. Second, one respondent submitted that an
access condition would provide no incremental benefit over a reliance on our dispute
resolution powers alone.

14.48 We set out our responses to these stakeholder comments in detail in Annex 30. With
respect to the first point, we describe in Annex 30 a number of factors relating to the
characteristics of the market and our access condition proposals which we expect will
together create a process for commercial agreement, and support convergence
towards a small number of charges (if not a single charge) for each of fixed and
mobile originated calls.?®> We consider that this will minimise the risk of competitive
distortions and support recovery of efficient costs. We also note that our proposed
guidance as to how we would interpret the requirement for fair and reasonable
charges in any dispute explicitly recognises the need to allow the opportunity for
recovery of efficient costs and the need for consumers to benefit from the level of
charges proposed, including the avoidance of any material distortion to competition.
We expect this guidance to be used as the basis for commercial negotiations and
therefore to mitigate the risk of potential issues relating to efficient cost recovery and
distortions to competition raised by stakeholders.

14.49 With respect to the second point, we consider that the proposed access condition will
provide some substantive benefit compared to reliance on commercial negotiation
and dispute resolution alone. In particular, it clarifies which of the two parties should
make the initial proposal for any revision to the currently applicable origination charge
and facilitates a timely process for commercial agreement by prompting negotiations
to start at an early point in the 18 month implementation process. We believe that this
will help to ensure that any dispute is referred to us at an earlier stage than might
otherwise occur, and that TCPs are able to provide their SP customers with certainty
about the level of their origination charges at an earlier point in the implementation
process than might otherwise occur. Finally, the access condition will effectively
prevent call blocking by TCPs/SPs that might otherwise occur. These factors are
discussed in more detail in Annex 30.
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In particular, we consider that the combined effect of existing transit arrangements, a desire from
both OCPs and TCPs for a single charge, costs incurred by OCPs associated with monitoring and
maintaining many different origination charges, the proposed terms of the access condition and our
proposed dispute resolution guidance will mean that origination payments are likely to converge
towards a small range of origination charge for each of fixed and mobile.
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Having considered comments from stakeholders, we remain of the view that, if we
proceed with a free-to-caller approach, the imposition of an access condition on
TCPs is a proportionate and appropriate means of addressing the concerns we have
identified at the wholesale level.

In relation to our concerns about delays or failures in interconnection, the access
condition will secure end-to-end connectivity and prevent call blocking by TCPs/SPs,
ensuring that all OCPs can obtain connectivity to 080 and 116 numbers in a timely
manner.?® We have explained above that the access condition will facilitate a timely
process for origination charges for 080 calls and calls to new 116 numbers to be
agreed (or determined by us as a result of a dispute), thereby avoiding an extended
period of uncertainty that may have negative impacts on innovation and investment
by SPs.

We also outlined concerns above that, absent wholesale ex ante regulation,
origination payments for 080 calls and calls to future 116 numbers agreed through
commercial negotiation would not necessarily be fair and reasonable, at least initially.
In relation to 080, we were concerned that this would not send the appropriate signal
to 080 SPs about whether to remain on the range or not, and consequently would not
strike an appropriate balance between service availability on 080 on the one hand
and the TPE on the other. We also noted potential concerns regarding the effect
commercially agreed 080 origination payments may have on competition between
TCPs and between OCPs, but recognised these effects would be limited in practice
by the use of transit arrangements. In relation to 116, we noted there was reason to
believe some OCPs would push for higher origination charges for 116 calls in future
negotiations and furthermore that 116 SPs would be very sensitive to any increase in
cost. We were therefore concerned that an origination charge that was not fair and
reasonable could have a significant adverse effect on service availability on 116,
which we would be particularly concerned about given the nature of services hosted
on this range.

We consider the access condition also addresses these concerns by requiring
origination charges to be fair and reasonable. We consider that stakeholders are
likely to base their negotiations on our proposed guidance as to how we would
approach any dispute about fair and reasonable charges. As a result, we consider
that origination payments for 080 calls arising under the access condition are likely to
send appropriate signals to SPs about whether to remain on the 080 range or
migrate, and therefore to strike an appropriate balance between service availability
on 080 and the price of other telecoms services. We also consider that origination
payments for 116 calls arising under the access condition are likely to mitigate the
risk we identified in our analysis of options for 116 that making all 116 numbers free-
to-caller could reduce service availability on this number range.

SMP regulation

14.54 In the April 2012 consultation we explained that we had assessed, at a high level, the

relative negotiating positions of stakeholders, and considered that there was a wide
variation in the positions of OCPs and TCPs, and this would make any formal
analysis under market review procedures inherently complex and time-consuming. In
light of the availability of a suitable remedy in the proposed access condition, and the
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We are aware that TCPs/SPs may employ alternative approaches to managing their origination

costs, which are not addressed directly by the access condition (e.g. reducing the time of calls from
mobile customers or employing recorded announcements that redirect callers to non-080 numbers
etc.). These other types of behaviour are discussed in more detail in Section 12.
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fact that the consumer detriment identified is current and ongoing, we did not
consider it would be proportionate or appropriate to conduct a market review to
address our wholesale concerns.

14.55 Some stakeholders continued to argue that we should conduct a wholesale market
review instead of intervening at the retail level. We respond to these comments in
Annex 29.

14.56 Inresponse to the April 2012 consultation, Three also made a slightly different
comment that, even if we proceeded with our proposed intervention at the retail level,
we should nevertheless commit to carrying out an SMP review at the wholesale level
in the medium term to address concerns (i.e. imbalances of negotiating power) at that
level, and in order to underpin and validate the wholesale changes that we were
proposing.?®®

14.57 As we set out in the April 2012 consultation, if we were to proceed with our free-to-
caller approach at the retail level, we do not consider that a market review would be
an appropriate and proportionate means of addressing the concerns which are
specific to the wholesale level, for the reasons set out above. Again this is because
we consider that there are likely to be wide variations in the positions of OCPs and
TCPs, as a result of considerable differences in their relative market shares and
business models. We do not consider that one side (i.e. either OCPs or TCPs) would
consistently be in a strong position in negotiations, but rather the relative strength of
bargaining power in any particular negotiation would depend upon the identity of the
particular OCP and TCP involved (this is discussed further in Annex 9). As such, we
may not be able to impose SMP regulation on a consistent basis across the market.
In addition, the wide variance in the position of OCPs and TCPs would make any
formal analysis under market review procedures inherently complex and time-
consuming. Our power under the Act to impose an access condition is legally and
conceptually distinct from SMP regulation and enables us (where we have satisfied
the relevant legal tests) to impose obligations on operators irrespective of their
market power. If we proceed with our proposal to regulate at the retail level to
implement a free-to-caller approach, then we consider that the concerns we have
identified at the wholesale level can be addressed in a more appropriate,
proportionate and timely manner by the impaosition of an access condition. Three’s
comments and our response are set out in more detail in Annex 30.

14.58 Nevertheless, we have not ruled out conducting a wholesale market review in the
future. We recently explained, in the Narrowband Market Review that we would
consider whether any further review of the market for call termination to non-
geographic numbers is necessary in the future (after our proposals as part of this
review have been implemented). However, we stated it would currently be
inappropriate to conduct a market review of non-geographic call termination because
of the very significant changes to this market likely to result from our proposals for
NGCs within the period of the review.?*

267 April 2012 consultation, Part C, section 17, paragraph 17.71. We also considered stakeholder

comments that we should conduct a wholesale market review instead of intervening at the retail level
in Annex 17 of the April 2012 consultation.

%8 Three, April 2012 consultation response, pp.6 and 43

289 http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/summary/NMR_Consultation.pdf
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Alternative approach

14.59 As noted above, Vodafone and Three proposed an alternative approach to wholesale
regulation that we had not considered in the April 2012 consultation. Specifically, they
suggested that we should use our power under section 58(1)(aa) of the Act (which
derives from paragraph 1 of Part C of the Annex to the Authorisation Directive) to
attach a ‘rights of use’ requirement to the 080 and 116 number ranges that requires
TCPs to pay OCPs’ efficient costs of origination.

14.60 We consider this suggested approach in more detail in Annex 13. In summary, we
consider that our concerns at the wholesale level are more appropriately addressed
through an access condition (which is intended to secure end-to-end connectivity),
rather than our powers under section 58(1)(aa) (which must be exercised for
consumer protection purposes).

Our view on wholesale regulatory options

14.61 Having considered the responses to the April 2012 consultation, we remain of the
view that, if we proceed with a free-to-caller approach, then an ex-ante access
condition is an appropriate and proportionate means of addressing the concerns we
have identified at the wholesale level. We also remain of the view that the other
options which we consulted on in the April 2012 consultation would not adequately
address our concerns. We have also considered the alternative proposal put forward
by Vodafone and Three but we think that the nature of our concerns means that an
access condition is the more appropriate regulatory approach.

Design of the access condition

14.62 Inthe April 2012 consultation we provisionally concluded that it would be appropriate
to impose an access condition on all TCPs requiring them:

¢ to purchase wholesale origination services for calls terminating on designated
free-to-caller ranges from any requesting OCP;

e to do so on fair and reasonable terms and conditions (including charges); and

¢ to notify their SP customers of any initial revision to the charges for wholesale
origination services within two months of Ofcom imposing the requirement for
zero maximum prices.?"

14.63 We received comments from many stakeholders about this proposal. A number of
these comments have already been discussed above. In the remainder of this section
we address stakeholder comments in relation to the detailed design of the access
condition. We also outline one aspect of the access condition on which we have
altered our proposal since the April 2012 consultation and on which we are inviting
further comment from stakeholders. We have divided the remainder of the section
into the following areas:

e imposition of the access condition on TCPs; and

¢ notification of initial revision to charges.

270 April 2012 consultation, Part C, Section 17, p.98, paragraph 17.172
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14.64 We also received comments from stakeholders in relation to implementation and

other related issues (in particular, the potential for contract ‘lock in’, call blocking,
transit arrangements, wholesale billing with respect to CLI and CLI arbitrage). We
discuss these comments, and our response to them, in Annex 30.

Imposition of the access condition on TCPs

14.65

14.66

14.67

In the April 2012 consultation, we noted our view that the relevant service provided is
wholesale origination, and that this was reflected in current commercial arrangements
where a payment is made by a TCP to an OCP. We therefore considered it
appropriate to impose an access condition on TCPs, requiring them to purchase
wholesale origination services from OCPs. We considered that, although the
obligation would formally lie with the TCP, it would, in effect, bind the OCP given the
obligation to purchase on fair and reasonable terms including charges.?"*

There were divergent views amongst respondents to the April 2012 consultation as to
whether the access condition should be imposed solely on TCPs (i.e. an obligation to
purchase call origination), solely on OCPs (i.e. an obligation to sell call origination), or
whether an obligation should be imposed on both of them. We set out our response
to these comments in Annex 30, sub section ‘imposition of the access condition on
CPs'.

In summary, we remain of the view that an obligation on TCPs (rather than on
OCPs), better reflects the reality of commercial and contractual arrangements, as a
payment is made by a TCP to an OCP for the origination of calls to 080 and 116
numbers. We consider that extending the obligation to OCPs is unnecessary as the
obligation on TCPs will, in effect, bind both parties. Where there is a breakdown in
commercial negotiations then either party will be able to refer a dispute to us for
resolution. While there will be costs to TCPs in implementation (e.g. re-negotiating
contracts with customers, commercial agreement of origination payments), we do not
consider that these costs would be lessened or avoided if we instead required OCPs
to sell call origination to TCPs on fair and reasonable terms.

Notification of initial revision to charges

14.68

14.69

In the April 2012 consultation, we recognised that making the 080 and 116 ranges
free-to-caller would likely lead to material changes in origination payments for 080
calls, and could lead to a period of uncertainty affecting 080 SPs in particular. We
also recognised that our proposal could increase the mobile origination payment for
future 116 numbers, although we noted that we expected the origination payment for
these calls to be closer to the incremental cost of originating mobile calls (implying a
less material change than for 080). We therefore proposed to include an obligation
within the access condition that would require TCPs to notify their SP customers of
any initial revision to charges within two months. We considered that this would allow
SPs to consider how they may be affected. The implementation period, before a free-
to-caller approach came into effect, would then provide a sufficient period in which
OCPs could consider the proposed level of payments and SPs could make an initial
assessment as to whether they should migrate or not. Once a level of payment was
agreed between OCPs and TCPs, SPs would then be able to finalise any decision.?”

Stakeholders who agreed with our proposal considered that the two month time
period for the proposed notification was reasonable. However, some stakeholders
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considered that our proposal to require TCPs to notify SPs was unnecessary and
would provide little, if any, benefit. Another stakeholder noted that our proposal was
impracticable as origination charges may still be subject to negotiation between
OCPs and TCPs at this point in time, and the notice would therefore provide little
certainty to SPs. In particular, EE suggested that we should instead require TCPs to
notify OCPs of their proposed revisions to origination charges (but said that notice
could also be given to SPs for their information).?”® Another respondent (UKCTA)
also said that TCPs are likely to have a commercial incentive to notify SPs of any
potential changes to origination payments in good time to allow them to make an
initial assessment.*’*

14.70 On reflection we agree with these comments. We accept that it is likely to be
impracticable for TCPs to provide initial notice to SPs at a time when they may not
yet have concluded negotiations with OCPs about their origination charges, and that
any notice at this point would therefore provide little certainty to SPs. We also agree
with stakeholder comments that a requirement on TCPs to notify SPs may be
unnecessary, as TCPs are likely to have a commercial incentive to notify SPs of any
potential changes to origination payments in good time to allow them to make an
initial assessment.

14.71 Since the April 2012 consultation closed, we have also spoken to a majority of the
fixed TCP respondents in relation to this particular issue.?”> Some TCPs we spoke to
suggested that the TCP to SP initial notification would be impracticable, as origination
charges would still be subject to negotiation with OCPs. Most explained they would in
any case notify SPs of how they may be affected during the implementation period, in
the absence of regulation. We set out these TCPs’ views in more detail in Annex 30.
These further exchanges with TCPs confirmed our view that we should revise our
original proposal with respect to the notification requirement.

14.72 We are therefore consulting on a revised proposal, as part of the access condition,
for TCPs to notify OCPs of any initial proposed revision to their charges for wholesale
origination services. The obligation would only apply to the extent that the TCP has
an existing agreement to purchase origination services from the OCP for calls to 080
and 116 numbers (however, it would not oblige TCPs to give notice to transit
providers).

14.73 After further reflection, we also now consider that more advance notice for industry of
any initial revision to origination charges could be helpful. We are therefore also
consulting on a revised proposal that this notice should be given within one month of
the access condition being set (instead of two months). This will help ensure that
negotiations between TCPs and OCPs commence as quickly as possible, and as a
consequence also help minimise the period of any uncertainty for SPs.

14.74 We recognise that respondents who agreed with our original proposal considered
that the two month time period for the proposed notification was reasonable. We
have also asked some fixed TCPs about this issue since the April 2012 consultation
closed.?”® We received varying responses, which were complicated by the fact that
some TCPs clearly had in mind the minimum time they would need to notify SPs,
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EE, April 2012 consultation response, p.55

UKTA, April 2012 consultation response, p.9

We sent an informal request to CWW, Gamma, Verizon, Magrathea and BT on 24 October 2012.
We received responses from Verizon (29 October 2012), Gamma (30 October 2012), Magrathea (7
November 2012) and BT (8 November 2012, which was followed up with a further response on 17
January 2013).

%’® see preceding footnote.
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14.75

rather than OCPs. Some responses also appeared to focus on the processes that are
required to actually implement a revised charge (e.g. updates to billing systems, etc.),
which would not be (immediately) relevant to the notice that we are proposing should
be given. However, another response suggested that a one month period may be
insufficient to obtain corporate approval of the proposed charge, which we recognise
would be a potentially relevant consideration. We would therefore welcome further
comments from stakeholders on whether a one month period would provide them
with sufficient time to calculate their proposed revision to origination charges and to
notify this proposal to OCPs with whom they interconnect. While we recognise that
our revised proposal provides TCPs with less time to administer and calculate their
proposed revision to charges than the proposal we set out in the April 2012
consultation, we consider a one month notification period may be feasible. In
particular, we consider that stakeholders can begin to start considering and
calculating what a potential wholesale origination charge might look like from the date
of publication of this document, in advance of the access condition being set and the
one month natification period commencing.

In summary, we are therefore consulting on a revised proposal that TCPs should
notify OCPs (with whom they have an existing interconnection agreement) of their
proposed revision to origination charges within one month after the access condition
is set.?”” We consider that this will allow OCPs to consider proposed revisions to the
origination charges, and negotiations between OCPs and TCPs can commence, at
an early stage of the 18 month implementation period. An early start to negotiations
will also help to ensure that, if a TCP and OCP are unable to reach agreement, the
matter can be referred to us for dispute resolution at an early point. In turn, early
agreement (or determination) of charges will enable TCPs to provide their SP
customers with certainty about the level of their origination charges at an earlier point
in the implementation process than might otherwise occur. Although we are no longer
proposing to set a formal obligation on TCPs requiring them to provide notice to SPs,
we consider that it is likely that in practice SPs will be notified of proposed changes to
origination payments in good time. In particular, we consider that the hosting market
appears to be currently working well and we consider that TCPs will have a
commercial incentive to inform their SP customers of changes to origination
payments in good time.

Q14.1: Do you agree that the notice to be given by TCPs of initial revisions to
origination charges (as set out in the draft access condition): (i) should be given to
OCPs; and (ii) should be given within one month of the condition being set? If you do
not agree, please explain why.

Conclusion and areas of further consultation

14.76

In summary, we are concerned that, if we proceed to make the 080 and 116 ranges
free-to-caller, then imbalances in negotiating power may give rise to interconnection
delays or failures, the risk of an extended period of uncertainty and origination
payments that would not necessarily be in the interests of consumers. We consider
that existing regulation would not adequately address these concerns. We therefore
remain of the view that, if we proceed to make these ranges free-to-caller, then we
should also intervene at the wholesale level by setting an access condition on TCPs.
We consider this to be an appropriate and proportionate means of addressing our
concerns.
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The revised charge would not take effect until the free-to-caller approach is implemented, which is

likely to be in late 2014 (i.e. almost 18 months later).
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The draft access condition is set out in Annex 17. In Section 6 we explain how the
draft access condition meets the relevant legal tests and furthers our statutory duties.

The access condition would be set on all TCPs (i.e. CPs that provide wholesale
termination for calls to 080 or 116 numbers). It would require the TCP:

¢ to purchase wholesale origination services for calls made by consumers to 080
and 116 numbers from any requesting OCP;

e to do so on fair and reasonable terms and conditions (including charges); and

¢ within one month of the access condition being set, to notify any OCP with whom
it has an existing interconnection agreement of its proposed revision to the
charges for wholesale origination.?”®

As noted above, we would welcome comments from stakeholders on the third
element of the condition. In particular: (i) our proposal that TCPs should provide
notice to OCPs (rather than SPs, as set out in the April 2012 consultation), and (i)
that the notice should be given within one month of the condition being set (instead of
two months, as proposed in the April 2012 consultation). We also welcome
comments from stakeholders on the draft legal instrument set out in Annex 17.

We are also separately consulting today on draft guidance as to how we would
approach any future dispute about whether origination charges for calls to designated
free-to-caller ranges are fair and reasonable.?”
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As explained above and in Section 6, TCPs would not be required to give notice to transit

roviders.
" See http://stakeholders.ofcom.org.uk/consultations/080-116-ranges/
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Part C - Section 15

Implementation of changes to 080 and
116

Introduction

15.1

15.2

15.3

In this section we set out how we intend to implement the decisions we are minded to
in relation to the 080 and 116 ranges, i.e. to make them free-to-caller. We have
already set out in the previous section how we intend to implement the change at the
wholesale level. In this section we therefore address the remaining implementation
issues which are:

e communication of 080 price information;
e timing of implementation; and
e other implementation issues.

Annex 31 sets out the stakeholder comments we received in response to the April
2012 consultation on the above issues, as well as our response to those comments.

Our overall approach to the implementation of both the unbundled tariff and free-to-
caller regimes is set out in Section 5. This includes a timeline of various actions that
will need to be undertaken during the implementation period, and our outline of
Ofcom’s communications strategy and the industry-led communications activities that
we consider will be needed.

Communication

154

15.5

In the April 2012 consultation we explained that any changes to 080 and 116
numbers would form part of a wider communications campaign Ofcom was
planning.?® We noted that this, and more specific communications activities (e.g.
through Ofcom’s website or other consumer groups), would help to ensure that the
message that calls to these numbers are always free would be reinforced in
consumers’ minds.

In light of the publication requirements we were proposing for the unbundled tariff
number range, we also considered whether regulations requiring SPs to provide
information to consumers at the point of call were needed for 080 and 116 calls (i.e.
whether we should impose a requirement on SPs to state in their advertising that
these calls were free-to-caller, in order to improve consumer price awareness). We
presented reasons both for and against such a regulatory requirement,?* before
concluding that our provisional view was that such a requirement would be
unnecessary and disproportionate. We noted, nevertheless, that there might be
benefits in incorporating a requirement on SPs to advertise that 080 calls are free if
an industry Code of Practice was developed in relation to the advertising
requirements on SPs for the unbundled tariff number ranges.

80 April 2012 consultation, Part C, paragraphs 17.107-17.113, pp. 104-105.
1 gee paragraphs 17.109 and 17.110 of the April 2012 consultation.
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Respondents to the April 2012 consultation were somewhat divided on whether a
requirement on SPs to publicise that calls are free should be made a regulatory
requirement. Several stakeholders (for example Three, CAB, Vodafone and BT)
considered that it would aid transparency and consumer awareness. The CAB noted
that it would ensure consumers did not continue to avoid calling these humbers out of
a fear of calling costs. However, several other stakeholders (including CWW,
UKCTA, EE, 02, and the DWP) argued that such a requirement was unnecessary
because SPs had an incentive to inform their customers that contacting them by
phone was free. CWW, for example, considered that the general NGCS
communication campaign would itself dramatically improve consumer price
awareness.

The Advertising Standards Authority (‘ASA’) said it was unlikely, under its existing
rules, to regard the omission of a statement that 080 calls are free-to-caller as a
“misleading omission”, thus it was “highly unlikely” to impose a requirement that SPs
publicise that 080 calls are free in their advertisements (particularly given that this
might not be consistent with the Consumer Protection from Unfair Trading
Regulations (‘CPRs’)).?

Our view is that, if we proceed to make the 080 and 116 ranges free-to-caller, then
we should not impose a requirement on SPs to publicise the price of calling these
numbers in their advertising. In light of the ASA’s comments about the CPRs, and
given that we agree with stakeholders that many SPs will have an incentive to
advertise that these calls are now free, we consider it would be disproportionate and
unnecessary to impose a regulatory obligation on SPs to advertise that their 080/116
numbers are free-to-caller. Nonetheless, we recognise that it will be important for
consumers to be made aware of the changes, otherwise there is a risk that some
consumers will still be deterred from making calls. We consider, however, that there
are a number of factors which will assist communication:

¢ the simplicity of the message, and that it will be consistent across all 080 and 116
numbers (which will make it easy for consumers to learn and remember);

¢ as well as some SPs, mobile OCPs will also be incentivised to promote that
080/116 calls are free to their customers; and

e our planned communications activities (set out in Section 5) should be sufficient
to ensure that consumers are made aware of the changes.

We would, however, encourage SPs to include a message that 080 and 116 calls are
free-to-caller in their advertising wherever possible in order to ensure that this is as
widely communicated to consumers as possible.

Timing of implementation

15.10 Inthe April 2012 consultation, we set out a list of all the steps we considered would

be involved in making 080 and 116 numbers free-to-caller.?®® These included the
commercial negotiations between TCPs and OCPs over origination payments,
communication between TCPs and SPs about changes to their hosting charges, SPs
making decisions about whether to stay on the 080 range, updates to pricing
information and communication of the message to consumers.
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All stakeholder comments on this issue are set out in detail in Annex 31 along with our response to

those comments.
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See paragraph 17.98 in Part C of the April 2012 consultation.
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15.11 Taking into account all these different steps, we consulted on two options for the
implementation period for making the 080 and 116 ranges free-to-caller:

e 12 months (i.e. ahead of the wider proposed changes for the other non-
geographic ranges); or

e 18 months (in line with the other proposed changes).

15.12 We considered that a 12 month period was likely to be sufficient to carry out the
implementation actions we had set out. We also noted that communicating the
changes to consumers would be much more straightforward than some of the other
changes we were proposing (because of the simplicity of the message) which meant
they could potentially be communicated separately from the other changes).

15.13 However, we also recognised that there were benefits in communicating all the
changes to consumers at the same time, so we could present a simplified numbering
plan as a single message, rather than promoting one message (080 and 116 calls
are now free) followed by further changes to other number ranges. We were
concerned that staggering those messages could have the potential to confuse
consumers. Also, we noted that some of the costs of the changes would be further
reduced by a longer implementation period, in particular the migration costs for SPs
who decide to move away from the 080 range. We said there were pros and cons of
both options and invited stakeholders to comment on both.?®*

15.14 Respondents were divided over this issue. Several stakeholders (including National
Grid, Northern Gas Networks, BT and SSE) expressed a preference for quicker
implementation, arguing that the current consumer harm needed to be addressed as
soon as possible. However, several other stakeholders (including CWW, UKCTA,
Virgin Media, Verizon and EE) were sceptical that the necessary wholesale
agreements on origination payments between mobile OCPs and TCPs would be
reached speedily and argued that an 18 month timescale was more realistic. Both
Verizon and EE indicated that even 18 months might be ‘optimistic’ and should be the
minimum period required.”®

15.15 Having carefully considered the responses from stakeholders, we consider that an
18-month implementation period would be appropriate.”® This is because:

o we consider that costs are likely to be higher with a shorter implementation period
and there would be some risk that agreement on origination charges would not
have been reached in time for implementation if we opted for a shorter period;

e an 18-month period will reduce SPs’ migration costs by giving them more time to
prepare for any transition, reducing the risk of disruption caused to their
operations and allow more time for advertising and other documentation to be
replaced; and

¢ an 18-month implementation period will match that for the unbundled tariff and
therefore potentially provide a more effective communications message for
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vas April 2012 consultation, Part C, paragraph 17.106, p. 104.

A detailed summary of stakeholders’ views on these subjects and our response to the points raised
can be found in Annex 31.

% The implementation period will begin when we publish a notification of the modifications to the
General Conditions and the Numbering Plan which are necessary to implement our decision. We are
consulting on these modifications as part of this document (see Section 6).
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consumers by allowing the most significant changes to non-geographic
numbering to be communicated to consumers at the same time.

There is, however, one change relating to the 116 number range that we propose to
make immediately upon publication of our final legal instruments. The 116006
number?®’ has not been allocated to a SP or brought into use, but it has been
designated as ‘Freephone’ in the Numbering Plan (i.e. calls may be charged if the
end-user is informed by way of a pre-call announcement). If we proceed with a free-
to-caller approach on the 116 range, then we consider that we should change the
designation of the 116006 number immediately from ‘Freephone’ to ‘free-to-caller’.
We wish to avoid a situation where a SP may be allocated the number and bring it
into use on the basis of one regulatory regime, only for it to be changed shortly
thereafter. We are therefore proposing a modification to the Numbering Plan that
would take effect straight away (see Schedule 1 to the Notification at Annex 15).

Other implementation issues

15.17

15.18

Stakeholders also raised some other implementation issues in response to the April
2012 consultation. We have set out and responded to these comments in Annex 31.

We summarise below the issues raised and our response:

¢ 00800 Universal International Freephone range: as noted in the April 2012
consultation, because this range is not part of the Numbering Plan (and the
numbers are therefore not allocated by Ofcom) it is not within scope of the
decisions that we are minded to take; and

e Itemised billing of free-to-caller numbers: currently General Condition 12
(‘GC12’) requires CPs to ensure that calls which are free of charge to its
subscribers are not identified in the subscriber’s itemised bill. Therefore once the
080 and 116 ranges are made free-to-caller, CPs will need to ensure that calls to
these numbers do not appear on their subscriber’s itemised bills.
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The 116006 number has been reserved by the European Commission, and designated in the UK,

for the use of a helpline for victims of crime.
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