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Appendix 2

Extracts from the EU Audiovisual Media Services
Directive (Directive 2010/13/EU)
Article 1
For the purposes of this Directive, the following definitions shall apply:
(a) ‘audiovisual media service’ means:

(i) aservice as defined by Articles 56 and 57 of the Treaty on the
Functioning of the European Union which is under the editorial
responsibility of a media service provider and the principal purpose of
which is the provision of programmes in order to inform, entertain or
educate, to the general public by electronic communications networks
within the meaning of point (a) of Article 2 of Directive 2002/21/

EC. Such an audiovisual media service is either a television broadcast
as defined in point () of this paragraph or an on-demand audiovisual
media service as defined in point (g) of this paragraph;

(i1) audiovisual commercial communication;

(b) ‘programme’ means a set of moving images with or without sound
constituting an individual item within a schedule or a catalogue established
by a media service provider and the form and content of which are
comparable to the form and content of television broadcasting. Examples of
programmes include feature-length films, sports events, situation comedies,
documentaries, children’s programmes and original drama;

(c) ‘editorial responsibility’ means the exercise of effective control both
over the selection of the programmes and over their organisation either
in a chronological schedule, in the case of television broadcasts, or in a
catalogue, in the case of on-demand audiovisual media services. Editorial
responsibility does not necessarily imply any legal liability under national
law for the content or the services provided,;
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(d)

www.ofcom.org.uk

‘media service provider’ means the natural or legal person who has editorial
responsibility for the choice of the audiovisual content of the audiovisual
media service and determines the manner in which it is organised;

‘television broadcasting’ or ‘television broadcast’ (i.e. a linear audiovisual
media service) means an audiovisual media service provided by a media
service provider for simultaneous viewing of programmes on the basis of a
programme schedule;

‘broadcaster’ means a media service provider of television broadcasts;

‘on-demand audiovisual media service’ (i.e. a non-linear audiovisual media
service) means an audiovisual media service provided by a media service
provider for the viewing of programmes at the moment chosen by the user
and at his individual request on the basis of a catalogue of programmes
selected by the media service provider;

‘audiovisual commercial communication’ means images with or without
sound which are designed to promote, directly or indirectly, the goods,
services or image of a natural or legal entity pursuing an economic activity.
Such images accompany or are included in a programme in return for
payment or for similar consideration or for self-promotional purposes. Forms
of audiovisual commercial communication include, inter alia, television
advertising, sponsorship, teleshopping and product placement;

‘television advertising’ means any form of announcement broadcast whether
in return for payment or for similar consideration or broadcast for self-
promotional purposes by a public or private undertaking or natural person
in connection with a trade, business, craft or profession in order to promote
the supply of goods or services, including immovable property, rights and
obligations, in return for payment;

‘surreptitious audio visual commercial communication’ means the
representation in words or pictures of goods, services, the name, the trade
mark or the activities of a producer of goods or a provider of services in
programmes when such representation is intended by the media service
provider to serve as advertising and might mislead the public as to its nature.
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Such representation shall, in particular, be considered as intentional if it is

done in return for payment or for similar consideration;

(k) ‘sponsorship’ means any contribution made by public or private
undertakings or natural person not engaged in providing audiovisual
media services or in the production of audiovisual works, to the financing of
audiovisual media services or programmes with a view to promoting their
name, trade mark, image, activities or products;

(1) ‘teleshopping’ means direct offers broadcast to the public with a view to
the supply of goods or services, including immovable property, rights and
obligations, in return for payment;

(m) ‘product placement’ means any form of audiovisual commercial
communication consisting of the inclusion of or reference to a product, a
service or the trade mark thereof so that it is featured within a programme,

in return for payment or for similar consideration...

Provisions applicable to all audiovisual media services
Article 6

Member States shall ensure by appropriate means that audiovisual media services
provided by media service providers under their jurisdiction do not contain any
incitement to hatred based on race, sex, religion or nationality.

Article 9

1. Member States shall ensure that audiovisual commercial communications
provided by media service providers under their jurisdiction comply with the
following requirements:

(@) audiovisual commercial communications shall be readily recognisable
as such. Surreptitious audiovisual commercial communication shall be
prohibited;
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(b)
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audiovisual commercial communications shall not use subliminal

techniques;
audiovisual commercial communications shall not:
(i) prejudice respect for human dignity;

(ii) include or promote any discrimination based on sex, racial or ethnic
origin, nationality, religion or belief, disability, age or sexual orientation;

(iii) encourage behaviour prejudicial to health or safety;

(iv) encourage behaviour grossly prejudicial to the protection of the

environment;

all forms of audiovisual commercial communications for cigarettes and
other tobacco products shall be prohibited;

audiovisual commercial communications for alcoholic beverages shall
not be aimed specifically at minors and shall not encourage immoderate
consumption of such beverages;

audiovisual commercial communication for medicinal products and medical
treatment available only on prescription in the Member State within whose
jurisdiction the media service provider falls shall be prohibited;

audiovisual commercial communications shall not cause physical or moral
detriment to minors. Therefore they shall not directly exhort minors to buy
or hire a product or service by exploiting their inexperience or credulity,
directly encourage them to persuade their parents or others to purchase
the goods or services being advertised, exploit the special trust minors
place in parents, teachers or other persons, or unreasonably show minors in

dangerous situations.

2. Member States and the Commission shall encourage media service providers

to develop codes of conduct regarding inappropriate audiovisual commercial

communications, accompanying or included in children’s programmes, of

foods and beverages containing nutrients and substances with a nutritional or
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physiological effect, in particular those such as fat, trans-fatty acids, salt/sodium
and sugars, excessive intakes of which in the overall diet are not recommended.

Article 10

1.

Audiovisual media services or programmes that are sponsored shall meet the
following requirements:

(@) their content and, in the case of television broadcasting, their scheduling
shall in no circumstances be influenced in such a way as to affect the
responsibility and editorial independence of the media service provider;

(b) they shall not directly encourage the purchase or rental of goods or services,
in particular by making special promotional references to those goods or
services;

(c) viewers shall be clearly informed of the existence of a sponsorship
agreement. Sponsored programmes shall be clearly identified as such by the
name, logo and/or any other symbol of the sponsor such as a reference to its
product(s) or service(s) or a distinctive sign thereof in a appropriate way for
programmes at the beginning, during and/or at the end of the programmes.

Audiovisual media services or programmes shall not be sponsored by
undertakings whose principal activity is the manufacture or sale of cigarettes
and other tobacco products.

The sponsorship of audiovisual media services or programmes by undertakings
whose activities include the manufacture or sale of medicinal products and
medical treatment may promote the name or the image of the undertaking, but
shall not promote specific medicinal products or medical treatments available
only on prescription in the Member State within whose jurisdiction the media
service provider falls.

News and current affairs programmes shall not be sponsored. Member States
may choose to prohibit the showing of a sponsorship logo during children’s
programmes, documentaries and religious programmes.
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Article 12

1. Paragraphs 2, 3 and 4 shall apply only to programmes produced after 19
December 20009.

2. Product placement shall be prohibited.

3. By way of derogation from paragraph 2, product placement shall be admissible
in the following cases unless a Member State decides otherwise:

(a) in cinematographic works, films and series made for audiovisual media
services, sports programmes and light entertainment programmes;

(b) where there is no payment but only the provision of certain goods or services
free of charge, such as production props and prizes, with a view to their
inclusion in a programme.

The derogation provided for in point (a) shall not apply to children’s programmes.

Programmes that contain product placement shall meet at least all of the following
requirements:

(a) their content and, in the case of television broadcasting, their scheduling
shall in no circumstances be influenced in such a way as to affect the
responsibility and editorial independence of the media service provider;

(b) they shall not directly encourage the purchase or rental of goods or services,
in particular by making special promotional references to those goods or
services;

(c) they shall not give undue prominence to the product in question;

(d) viewers shall be clearly informed of the existence of product placement.
Programmes containing product placement shall be appropriately identified
at the start and the end of the programme, and when a programme resumes
after an advertising break, in order to avoid any confusion on the part of the
viewer.

By way of exception, Member States may choose to waive the requirements set out
in point (d) provided that the programme in question has neither been produced nor
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commissioned by the media service provider itself or a company affiliated to the media

service provider.

4.

In any event programmes shall not contain product placement of:

(a) tobacco products or cigarettes or product placement from undertakings
whose principal activity is the manufacture or sale of cigarettes and other
tobacco products; or

(b) specific medicinal products or medical treatments available only on
prescription in the Member State under whose jurisdiction the media service
provider falls.

Television advertising and teleshopping

Article 19

1.

Television advertising and teleshopping shall be readily recognisable and
distinguishable from editorial content. Without prejudice to the use of new
advertising techniques, television advertising and teleshopping shall be kept
quite distinct from other parts of the programme by optical and/or acoustic
and/or spatial means.

2. Isolated advertising and teleshopping spots, other than in transmissions of
sports events, shall remain the exception.

Article 20

1. Member States shall ensure, where television advertising or teleshopping is
inserted during programmes, that the integrity of the programmes, taking into
account natural breaks in and the duration and the nature of the programme
concerned, and the rights of the right holders are not prejudiced.

2. The transmission of films made for television (excluding series, serials and

documentaries), cinematographic works and news programmes may be
interrupted by television advertising and/or teleshopping once for each
scheduled period of at least 30 minutes. The transmission of children’s
programmes may be interrupted by television advertising and/or teleshopping
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once for each scheduled period of at least 30 minutes, provided that the
scheduled duration of the programme is greater than 30 minutes. No television
advertising or teleshopping shall be inserted during religious services.

Article 23

1. The proportion of television advertising spots and teleshopping spots within a
given clock hour shall not exceed 20%.

2. Paragraph 1 shall not apply to announcements made by the broadcaster in
connection with its own programmes and ancillary products directly derived
from those programmes, sponsorship announcements and product placements.

Article 25

The Directive shall apply mutatis mutandis to television channels exclusively devoted to
advertising and teleshopping as well as to television channels exclusively devoted to
self-promotion.

However, Chapter VI as well as Articles 20 and 23 shall not apply to these channels.
Protection of minors in television broadcasting
Article 27

1. Member States shall take appropriate measures to ensure that television
broadcasts by broadcasters under their jurisdiction do not include any
programmes which might seriously impair the physical, mental or moral
development of minors, in particular programmes that involve pornography or
gratuitous violence.
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The measures provided for in paragraph 1 shall also extend to other
programmes which are likely to impair the physical, mental or moral
development of minors, except where it is ensured, by selecting the time of the
broadcast or by any technical measure, that minors in the area of transmission
will not normally hear or see such broadcasts.

In addition, when such programmes are broadcast in unencoded form Member
States shall ensure that they are preceded by an acoustic warning or are
identified by the presence of a visual symbol throughout their duration.

Right of reply in television broadcasting

Article 28

1.

Without prejudice to other provisions adopted by the Member States under
civil, administrative or criminal law, any natural or legal person, regardless of
nationality, whose legitimate interests, in particular reputation and good name,
have been damaged by an assertion of incorrect facts in a television programme
must have a right of reply or equivalent remedies. Member States shall ensure
that the actual exercise of the right of reply or equivalent remedies is not
hindered by the imposition of unreasonable terms or conditions. The reply
shall be transmitted within a reasonable time subsequent to the request being
substantiated and at a time and in a manner appropriate to the broadcast to
which the request refers.

A right of reply or equivalent remedies shall exist in relation to all broadcasters
under the jurisdiction of a Member State.

Member States shall adopt the measures needed to establish the right of reply
or the equivalent remedies and shall determine the procedure to be followed for
the exercise thereof. In particular, they shall ensure that a sufficient time span
is allowed and that the procedures are such that the right of reply or equivalent
remedies can be exercised appropriately by natural or legal persons resident or
established in other Member States.
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4. An application for exercise of the right of reply or the equivalent remedies may
be rejected if such a reply is not justified according to the conditions laid down
in paragraph 1, would involve a punishable act, would render the broadcaster
liable to civil-law proceedings or would transgress standards of public decency.

3. Provision shall be made for procedures whereby disputes as to the exercise of
the right of reply or the equivalent remedies can be subject to judicial review.
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