OfFcom

& [
making communications work
for everyone

European Works and Independent
Productions

Guidance for linear television service providers

Publication Date: 6 January 2021




European Works and Independent Productions Guidance

This guidance is for linear television service providers seeking guidance on Articles 16, 17 and 18 of

the Audiovisual Media Services Directive (‘“AVMSD’). On-demand programme service providers can

find guidance for their services on our website.

Requirements
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1.2

1.3

1.4

15

It is a condition of television licences issued by Ofcom that the quotas set out in Articles
16(1) and (2), 17 and 18 of the AVMSD are complied with where practicable.

Accordingly, television broadcasters shall ensure that, where practicable, and subject to
1.3 to 1.5 below:

a) a majority of their Transmission Time is devoted to European programming;

b) atleast 10% of their Transmission Time or programming budget is devoted to European
programming created by producers who are independent of broadcasters; and

c) atleast 50% of programming included in their Transmission Time in accordance with
(b) above is created no less than five years earlier by producers who are independent
of broadcasters.

New services are required to meet these requirements within five years of their launch and
should demonstrate progress towards them during the five-year transitional period. In
cases of doubt, Ofcom will determine whether a service is a new service or the
continuation of a previous service.

Television broadcasters who consider that it would not be practicable to meet one or more
of the requirements set out in 1.2 should explain why to Ofcom, which will advise if any
remedial measures are necessary.

Television services that:
a) are not receivable in the European Union;

b) comprise programming broadcast in a language other than a language of the European
Union;

c) serve a local or regional audience, and do not form part of a national network; or

d) are comprised wholly of news or sports event programming, games, advertising,
teletext services or teleshopping, are exempt from the quotas set out in 1.2.

Reporting

1.6

As part of their annual return, television broadcasters must report to Ofcom:
a) The performance of their service(s) in relation to the requirements set out in 1.2;

b) The reasons for the failure to achieve any of the requirements set out in 1.2 and the
remedial measures they are undertaking; and
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¢) The grounds for any exemption they are claiming for any service(s) from the
requirements set out in 1.2.

1.7 The format of the reports required will be set out in guidance on the annual return.

Definitions

‘Television broadcasters’ means television service providers licensed in the United Kingdom and the
BBC.

‘European programming’ has the meaning attributed to ‘European works’ in Article 1 of the AVMSD.
This includes:

a) works originating in European Union Member States;

b) works originating from European third country States party to the European
Convention on Transfrontier Television of the Council of Europe; and

¢) works co-produced within the framework of agreements related to the audiovisual
sector concluded between the Community and third countries and fulfilling the
conditions defined in each of those agreements.

The works referred to in paragraphs (a) and (b) above are works mainly made with authors and
workers residing in one or more States referred to in those paragraphs provided that they comply
with one of the following three conditions:

i) they are made by one or more producers established in one or more of those
States; or

ii) the production of the works is supervised and actually controlled by one or more
producers established in one or more of those States; or

iii) the contribution of co-producers of those States to the total co-production costs is
preponderant and the co-production is not controlled by one or more producers
established outside those States.

The works referred to in paragraph (c) are works made exclusively or in co-production with
producers established in one or more Member States by producers established in one or more
European third countries with which the Community has concluded agreements relating to the
audiovisual sector, if those works are mainly made with authors and workers residing in one or more
European States.

It should be noted that application of the provisions of (b) and (c) is conditional on works originating
from Member States not being the subject of discriminatory measures in the third countries
concerned.

Works that are not European works within the meaning of the above provisions but that are
produced within the framework of bilateral co-production treaties concluded between Member
States and third countries shall be deemed to be European works provided that the Community co-
producers supply a majority share of the total cost of the production and that the production is not
controlled by one or more producers established outside the territory of the Member States.
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‘European programming created by producers who are independent of broadcasters’ means
European programming (as defined) created by independent producers, as defined in the
Broadcasting (Independent Productions) Order 1991, and amended by the Broadcasting
(Independent Productions) (Amendment) Order 1995 and the Broadcasting (Independent
Productions)(Amendment) Order 2003.

The ‘Audio Visual Media Services Directive’ is Directive 2010/13/EU as amended by Directive
2018/1808/EU on the co-ordination of certain provisions laid down by law, regulation or
administrative action in Member States concerning the pursuit of television broadcasting services.

‘Transmission time’ means the period during the day when the broadcaster is broadcasting, but
excludes the time used for transmitting news, sports events, games, advertising, teletext services
and teleshopping programmes. It also excludes the time used for broadcasting programmes in
languages other than Community languages, where these comprise a substantial proportion of
Transmission Time.
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